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In the recent case of Williamson v. Liver- 
pool L. & G. Ins. Co., 105 Fed. Rep. 31, the 
United States Circuit Court of Missouri holds 
that a statute of Missouri violates the four- 
teenth amendment in denying equal protec- 
tion of the law by providing that ‘‘in any 
action against any insurance company to re- 
cover the amount of any loss under a policy,”’ 
if it appear from the evidence that such 
company has vexatiously refused to pay such 
loss, the court or jury may allow the plaintiff 
damages, not exceeding 10 per cent. of the 
loss, and a reasonable attorney’s fee. The 
State of Texas some time ago passed an act 
providing that any person in that State hav- 
ing a bona fide claim against any railroad 
company for personal service of labor, or for 
damages, or for overcharge on freight, or for 
stock killed or injured, may present the same 
to an agent of the company, and that if, at the 
expiration of thirty days after such presenta- 
tion, such claim shall not have been paid or 
satisfied, he may institute suit therefor, and 
if he prevail, ‘‘he shall be entitled to recover 
the amount of such claim and all cosis of 
suit, and in addition thereto all reasonable at- 
torneys’ fees, not to exceed $10, to be as- 
sessed and awarded by the court or jury try- 
ing the issue.’’ 

The Supreme Court of the United States 
in passing on this statute held that it was in 
violation of the fourteenth amendment of the 
Federal constitution, as it would deprive a 
railroad company of property without due 
process of law, and deny it the equal protec- 
tion of the law, in that it singled out railroad 
companies among all its citizens by requir- 
ing them to pay attorneys’ fees to the suc- 
cessful party suing them, while it extends to 
them no corresponding benefit. Railroad Co. 
v. Ellis, 165 U. S. 150. ‘‘It is simply a stat- 
ute,’’ says the court, ‘‘imposing a penalty 
upon railroad corporations for a failure to 
pay certain debts. No individuals are thus 
punished, and.no other corporations. The 
act singles out a certain class of debtors and 
punishes them, when for like delinquencies 
it punishes no others. They are not treated 


. they are parties, they 





as other debtors or equally with other debt- 
ors. They cannot appeal to the courts as 
other litigants under like conditions and with . 
like protection. If litigation terminates ad- 
versely to them, they are mulcted in the at- 
torney’s fee of the successful plaintiff ; if it 
terminates in their favor they recover no at- 
torney’s fee. lt is no sufficient answer to 
say that they are punished only when ad- 
judged to be in the wrong. They do not 
enter the courts upon equal terms. They 
must pay attorney’s fees if wrong; they 
do not recover any if right; while their ad- 
versaries recover if right and pay nothing if 
wrong. In the suits, therefore, to which 
are discriminated 
against, and are not treated as others. They 
do not stand equal before the law. They do 
not receive its equal protection. All this is 
obvious from a mere inspection of the stat- 
ute.”’ 


In a later decision by the same court, of 
Railroad Co. v. Mathews, 174 U. S. 96, the 
principle in the case cited was to an extent 
modified. It was held that an act of the 
legislature of Kansas was valid, which was 
entitled, an act ‘‘relating to}the liability of 
railroad companies for damages by fire,’’ and 
provided that in all actions commenced under 
said act, if the plaintiff shall recover there 
shall be allowed him by the court a reasona- 
ble attorney’s fee, which shall become a part’ 
of the judgment. Mr. Justice Philips, in 
the Williamson case, just decided, interprets 
the position taken by the supreme court in 
the Mathews case, in the following language : 
“This ruling was bottomed on the distinct 
proposition ‘that there is a peculiar danger 
of fire from the running of railroad trains. 
The locomotives, passing as they do, at great 
rates of speed, and often when the wind is 
blowing a gale, will, unless the utmost care 
is taken, and sometimes in spite of such care, 
scatter fire along the track. The danger to 
adjacent property is one whieh is especially. 
felt in a prairie State like Kansas. * * * 
Fire catching in the dry grass runs for miles, 
destroying not merely crops, but houses and 
barns.’ And because of the widespread and 
far-reaching disaster to whole communities, 
integral parts of the State, incident to the 
escape of fire, endangering life and property, 


‘the public welfare was held to be directly in- 
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volved in such calamity, and brought the 
instance within the police power of the State 
to regulate, as a preventive and protective 
remedy. The vigorous dissent of four out 
of nine justices gives assurance that the dis- 
tinction almost metaphysically drawn by Mr. 
Justice Brewer between that ruling and the 
principles enunciated in the Ellis case is not 
to be still further advanced. Indeed, as if 
apprehensive that the exceptional distin- 
guishing features of the Mathews case—the 
communicating of fire to farms when ‘caused 
by the operating’ of the road—might be mis- 
understood and misapplied, he took the pre- 
caution, before closing the opinion, to ob- 
serve that, while the courts should give con- 
siderate attention to the declared legislative 
policy of the State, ‘it is also true that the 
equal protection guaranteed by the constitu- 
tion forbids the legislature to select a per- 
son, natural or artificial, and impose upon 
him or it burdens and liabilities which are 
not cast upon others similarly situated. It 
cannot pick out one individual or one cor- 
poration and enact that whenever he or it 
is sued judgment shall be for double dama- 
ges or subject to an attorney’s fee in favor 
of the plaintiff, when no other individual or 
corporation is subjected to the same rule. 
Neither can it make a classification of indi- 
viduals or corporations which is purely arbi- 
trary and impose upon such class special bur- 
dens and liabilities. Even where the selec- 
tion is not obviously unreasonable and arbi- 
trary, if the discrimination is based upon 
matters which have no relation to the object 
sought to be accomplished, the same conclu- 
sion of unconstitutionality is affirmed.’’ 


The New York Law Journal thus vigor- 
ously upholds the conclusion of the Missouri 
federal court: ‘‘We subscribe tothe sound- 
ness as well as the practical expediency of 
the decision last named, and concur in the 
remark of Philips, District Judge, who ren- 
dered it, that in Railroad Company v. 
Mathews, the doctrine of the police power of 
the State was carried to its ultimate limit. 
The learned judge shows that the decision 
in the Mathews case was seized upon by the 
courts of Kansas to uphold a discriminating 
statute against insurance companies similar 
to the Missouri one in question. This is a 





special reason why the decision in William- 
son v. Liverpool L. & G. Ins. Co. is of prac- 
tical value. We approve of the policy dis- 
couraging penalties upon litigation. Unless 
some public, or guasi-public benefit—as the 
majority of the court spelled out in Railroad 
Co. v. Mathews—is to be prompted by their 
imposition, individuals and different classes 
of corporations should enter the courts upon 
an equality of privilege and burden. We 
concur inthe view taken by Judge Philips 
that ‘the very terms of the Missouri statute 
under discussion show that its purpose was, 
not to protect the community from calamity 
by preventing the destruction of properties 
by any recognized dangerous methods of 
operation, but its sole purpose is to coerce 
the payment of a private debt by deterring 
insurance companies from taking any chances 
of litigation.’ We believe that constitu- 
tional rights and common justice require that 
the doctrine of Railroad Co. v. Mathews be 
rigidly circumscribed.’’ 





NOTES OF IMPORTANT DECISIONS. 





CONSPIRACY—VIOLATION OF CONTRACT.—The 
Supreme Court of Wisconsin decided, in Martens 
v. Reilly, 84 N. W. Rep. 840, thatin a civil action 
for damages instituted against members of a 
conspiracy, the gist of the action is the damages, 
while in a criminal prosecution for the offense of 
conspiring, the gist of the action is the conspir- 
acy, thata conspiracy is defined to be a com- 
bination of two or more persons to do a criminal 
or unlawful act, or to do a lawful act by criminal 
or unlawful means, thatif the object to be at- 
tained by a conspiracy be crimina] or unlawful, 
the combination offends against the criminal law 
by common-law rules without any overt act, and 
by statute when there is such overt act. Rev. St. 
1898, sec. 4568. But see secs. 4466a and 4466b, 
pertaining to the statutory conspiracies. And if 
the means to be used are criminal or unlawful, 
the ultimate end to be attained need not be es- 
sentially wrong. Imeither case, if damage is 
produced to the person against whom the con- 
spiracy is directed, an action to recover the same 
will accrue to him against all the guilty parties, 
that the gist of the civil action against conspira- 
tors being the damages, the general rule is that 
it will not lie against many acting in concert if 
it will not lie against one of them for the same 
act. Such rule does not apply to criminal ac- 
tions and that the violation of a contract is an un- 
lawful act. Therefore, ;ifone or more persons 
conspire with another to commit, or two or more 
persons combine together to effect, such viola-~ 
tion, and the object of the combination be con 
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summated to the damage ofathird person, such 
third person has his action to recover the dam- 
ages against him who breached the contract and 
every person who, by reason of the combination, 
is connected with the wrong. 





Lost NEGOTIABLE INSTRUMENT—INDEMNITY 
Bonp.—In Monroev. Weir, 58 N. E. Rep. 1013, 
decided by the Supreme Judicial Court of Mas- 
sachusetts, that tribunal refused to set asidea 
judgment upon a promissory note declared on and 
alleged to be lost, merely because the plaintiff 
had not been required to file the note and to exe- 
cute a bond of indemnity. The court, by Chief 
Justice Holmes, said in part: 

‘This is an appeal from an order that judg- 
ment be entered and that execution issue in a 
suit against the maker of a promissory note 
‘without the filing of the note declared on, and 
now alleged to be lost, and without a bond of in- 
demnity.’ The only question is whether we can 
say that under no circumstances does a judge of 
the superior court have power to make such an 
order, for, as the record discloses nothing beyond 
the fact that the order was passed, it must stand, 
unless it is ultra vires on its face. Manifestly, we 
cannot deny the power of the judge. Filing the 
note and giving a bond of indemnity are simply 
means of making the defendant reasonably safe. 
Fales v. Russell, 16 Pick. 315, 317, 318; Schmidt 
v. Bank, 153 Mass. 550, 552, 27 N. K. Rep. 595. 
When the note is lost when overdue and after the 
trial, it may appear clearly to the court that no 
bond is necessary to the defendant’s safety. See 
2 Daniel, Neg. Inst. (4th Ed.), secs. 1478, 1481. 
We need not go so far, even, as that. If the de- 
fendant’s contention were right, the judge could 
not have made this order if, with his own eyes, 
he had seen the defendant put the note into the 
fire.’ 





EXECUTION—WRIT—SIGNATURE BY FORMER 
CLERK — VALIDITY.— Code Civil Procedure of 
California, § 682, provides that a writ of execu- 
tion must be subscribed by the clerk of the court. 
It was held by thesupreme court of that State, 
in O'Donnell v. Merguire, that an execution 
signed in print with the name of the former clerk 
of the court and in writing by a deputy of the 
present clerk was void and sale thereunder con- 
veyed no title. Beatty, C. J., dissented. The 
court said in part: 

‘The question is thus presented whether the 
document in question was avalid execution, suffi- 
cient to confer power on the sheriff to sell and to 
convey the land. The power of courts to amend 
writs issuing from them, when defective or irreg- 
ular, has long been exercised, and in modern 
times with increasing frequency; nor isit easy to 
prescribe definite limits to the power (1 Freem. 
Ex'ns, § 63); and it is also settled that, if the 
writ be amendable, it will be;accorded the same 
effect, with acts done in execution of it, as if it 








bad been amended. Jd. § 71b; Hunt v. Loucks, 38 — 





Cal. 374. The question. therefore, is whether 
the omission of the subscription of the clerk to 
the writ of execution as required by section 682, 
Code Civ. Proc., can be amended. If so, it can- 
not be regarded as void; otherwise it must be so 
regarded. 

‘The question, we think, admits of an obvious 
answer. The power of amendment, however ex- 
tensive it may be, is limited to the amendment 
of the writs of the court, which can be authen- 
ticated only. under provisions of the law similar 
to ours, by the subscription of the clerk. With- 
out this there is nothing ‘which the judge can 
affirm’ is an execution ‘issued upon the judgment 
produced.’ Hunt v. Loucks, 38 Cal. 375. Under 
the ancient practice, where the seal of the court 
was in the custody of a particular officer and 
sedulously guarded, and when seals were habitu- 
ally used for the purpose of authenticating in- 
struments, a seal alone may have been sufficient 
to authenticate an execution, as in fact was the 
ease in the king's bench, though in the more 
modern court of common pleas the signature of 
the prothonotary was required. Tidd, Prac. 999, 
1027. But in*modern times the seal has lost 
its significance, and cannot be regarded as a suffie 
cient authentication without the signature of the 
officer affixing it. Whether beth seal and sub- 
scription of the clerk, as required by the Code, be 
essential is a question about which the author- 
ities differ (1 Freem. Ex’ns, § 70), and which it 
is unnecessary in this case to determine. But 
we are of the opinion ‘that the seal by itself is 
insufficient, and that the subscription of the clerk 
is an essential part of the writ, without which 
there is no execution to be amended. On this 
point also there is some conflict in the author- 
ities, which are discussed by the author in the 
work cited (1 Freem. Ex‘ns, 45); but the prepon- 
derance seems to be in favor of the conclusion we 
have reached. Huggins v. Ketchum, 4 Dev. & B. 
414; Short v. State, 79 Ga. 550,48. E. Rep. 852; 
Hernandez v. Drake, 81 Ill. 34; Wooters v. Joseph, 
137 Ill. 113, 27N. E. Rep. 80, 31 Am. St. Rep. 
355; Dearborn Laundry Co. v. Chicago & A. R. 
Co., 55 Ill. App. 438; Dwight v. Merritt, 18 
Blatchf. 305, 4 Fed. Rep. 614.” 





CARRIERS OF PASSENGERS—NEGLIGENCE— 
STREET RAILWAY—INJURY TO PASSENGER.—In 
Bumbear v. United Traction Co., 47 Atl. Rep. 
961, decided by the Supreme Court of Pennsyl- 
vania, it was held that one received asa passen- 
ger on an open electric street car, when it is so full 
he cannot go;inside or stand on the platform, and 
who stands on the step with the knowledge and 
consent of the conductor, may assume that rea- 
sonable precautions will be taken to protect him 
from dangers that can be readily seen and 
guarded against, and that where a passenger 
standing on the side step of an overloaded open 
summer street car is struck by the hub of a wheel 
of an ice wagon standing so near the track as to 
project over the step, the negligence of the 
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motorman, who did not slacken his speed till the 
accident, is for the jury, he being able to see the 
position of the wagon whena block from it, 
its presence there at that time of day being 
something that was to be expected, and there 
being hardly room at that place for a wagon to 
stand between the tracks and the side of the 
street. The court said in part: 

*“‘As to the danger of riding on platforms or 
steps, electric trolly cars occupy an intermediate 
position, andthe established rules in regard tu 
steam and horse cars do not apply to them with- 
out modification. Reber v. Traction Co., 179 
Pa. St. 339, 36 Atl. Rep. 245; Thane v. Traction 
Co., 191 Pa. St. 249, 43 Atl. Rep. 136. In the 
case last cited it was held that where there is 
room to be seated inside the car, and no special 
and sufficient reason is shown why a passenger 
should not avail himself of it, it is negligence 
per seto remain on the platform of a moving 
trolly car. Inthe opinion it was said by our 
Brother Mitchell: ‘The proper and assigned 
place for passengers is inside the car. Unless he 
shows some valid reason to excuse him, a pas- 
senger is bound to put himself in the appointed 
place, and if he does not he takes the risk of his 
location elsewhere.’ The side steps of an open 
summer car are not intended for the use of pas- 
sengers, except as a means of ingress and egress. 
Their use for riding differs, in point of danger, 
but slightly from the use of the bumper, 
which is per se negligent. Bard y. Traction Co., 
176 Pa. St. 97,34 Atl. Rep. 953. And it is so 
manifestly dangerous as generally to defeat any 
claim for injuries. A passenger who rides on 
them when it is reasonably practicable for him 
to go inside the car assumes all the risks of his po- 
sition, and in all cases he assumes the risk inci- 
dent to the usual swaying and jolting of the car, 
and from collision with passing vehicles, and 
with obstructions, of whatever nature, which un- 
expectedly appear. These are dangers which 
cannot he guarded against by the careful and 
prudent management of the car. But when the 
passenger, by invitation of the conductor, or 
with his knowledge and assent, and from neces- 
sity, because of the want of sitting or standing 
room inside the car, rides on the side steps, he is 
entitled to the same degree of diligence to pro- 
tect him from dangers which are known and may 
readily be guarded against as other passengers. 
It appeared from the testimony in the case that 
the plaintiff got on the side step of an open car to 
ride to his work, at a place where he had taken 
the cars every morning for several weeks before. 
The car, asusual, was full, and there was not 
standing room inside or on the platform. He 
stood, as usual, on the side step, which was filled 
with passengers. The conductor received his 
fare, and made no objection to his standing on 
thestep. Ata place where the street curved, the 
railway tracks were so near one side as barely to 
leave room for a wagon to stand between them 
and the walls of a hotel building. At this place 





ach morning during the summer ice wagons 
estood while ice was delivered at the hotel. On 
the morning of the accident fhe hub ofa wheel 
of an ice wagon was so near to the tracks as to 
project over the side step of the car. The motor- 
man could have seen the position of the wagon 
when a square fromit, andhe was signaled by 
the man in chargeofthe wagonto stop. He 
went on without slackening the speed of the car, 
and the plaintiff was injured by the hub ofthe 
wheel striking him. There was an offer by the 
plaintiff, which was rejected, to prove that every 
morning during the summer the men in charge 
of the wagons gave notice to the men in charge of 
the defendants’ cars as they approached the place, 
in order that time should be given to draw the 
wagons out and let the cars passin safety. 
Under this testimony the case was clearly for the 
jury. As the plaintiff was received as a passen- 
ger when the car was so full that he could not go 
inside, and stood on the step with the knowledge 
and assent of the conductor, he could assume 
that reasonable precautions would be taken to 
protect him from such dangers as could be read- 
ily seen and guarded against. The presence of 
the ice wagons in the narrow space between the 
tracks and the walls of the hotel was to be ex- 
pected at about the same time every morning. 
It was a known danger, against which it was the 
duty of the motorman to guard. Moreover, he 
had express notice of iton the morning of the 
accident.”’ 





CRIMINAL EVIDENCE — ADULTERY — SIMILAR 
OFFENSES.—The Court of Errors and Appeals of 
New Jersey hold, in State v. Snover, 47 Atl. Rep. 
583, that in prosecutions for adultery, evidence 
of prior offenses of like character between the 
same parties is admissible after or in connection 
with evidence of the particular carnal act shown. 
Such evidence is admissible although it may 
show that the accused was guilty of an extrane- 
ous offense and that the evidence so adduced 
being merely corroborative of the offense 
charged, the fact that the prior offense was com- 
mitted in another county will not be a bar to its 
admission. The court says in part: 

‘Evidence of this character cannot be over- 
ruled or excluded on the ground that it 
fails to satisfactorily establish the adulterous 
act. It was so held in the case of People v. Dim- 
ick, 107 N. Y. 13, 14 N. E. Rep. 178, where, upon 
a charge of false pretenses, the learned judge 
who delivered the opinion sustaining the admis- 
sion of the evidence of other like offenses in 
proof of the intent remarked that. the proof as to 
the other crimes may have been inconclusive, but 
the people had the right to give it, and have it 
submitted to the jury, with proper instructions, 
for their consideration.' 

‘‘But the supreme court has sustained the rul- 
ing complained of upon the further ground that 
the evidence of other like acts between the par- 
ties is admissible to prove the disposition of the 
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parties toward each other; that such evidence is 
an exception to the general rule excluding the 
proof of collateral crimes against a defendant in 
a criminal prosecution. We are asked to reverse 
this ruling, also, and itis contended by counsel 
for the prisoner that the cases in this State 
which he cites are opposed to this proposition. 
It is undoubtedly ‘the general rule, as stated by 
Chief Justice Depue, in speaking for this court 
in the late case of Bullock v. State, 47 Atl. Rep. 
62, that, on the trial of an accused for a crime, it 
is not competent to prove that he committed 
other crimes of a like nature, for the purpose of 
showing that the accused would be likely to com- 
mit the crime charged in the indictment; citing 
the New Jersey cases. While not denying the 
existence of exceptions to the general rule as 
suggested in the opinion, counsel insists that the 
evidence objected to does not come within such 
exception. Among the exceptions to this general 
rule, there is one that seems to be well recog- 
nized, as applying to the trial of offenses involv- 
ing illicit intercourse between the sexes. The 
principle is that, in prosecution for adultery, 
evidence of prior acts of improper familiarity or 
adultery between the same parties is admissible 
after or in connection with evidence of the par- 
ticular carnal act shown. The competency of this 
evidence arises from the ffact that it proves the 
relations and mutual disposition of the parties. 1 
Am. & Eng. Enc. Law, p. 214; 2 Whart. Cr. Law 
(9th Ed.), 1733; Whart. Cr. Ev. (9th Ed.), 
35; 1 Am. Dig. (Cent. Ed.).p. 2013, § 30. In 
Com. v. Thrasher, 11 Gray, 450, there was a dis- 
tinction made between improper familiarity and 
the substantive act of adultery; prior acts of the 
former character being held admissible, but of 
the latter inadmissible. This doctrine was dis- 
tinctly overruled by the supreme court of the 
same Stdte in the later cases of Thayer v. Thayer, 
101 Mass. 111, and Com. v. Nichols, 114 Mass. 
285. Mr. Justice Van Syckel, in the recent case 
of State v. Jackson (N. J. Sup.), 46 Atl. Rep. 
767, speaking for the supreme court of the State, 
fully affirms the doctrine I have just stated, and 
says that the later cases, which he cites, almost 
uniformly declare such evidence to be admissible. 
It is urged that the rule of evidence thus avowed 
is at variance with the decisions in this State, 
and is not embraced within the exceptions sum- 
marized in State v. Raymond, 53 N. J. Law, 264, 
21 Atl. Rep. 328. But nevertheless it seems 
clearly to be within the principle ernunciated in 
that case by Mr. Justice Dixon in delivering the 
opinion of the supreme court, where he says, 
‘And, in genera], it may be said that, when- 
ever the defendant’s guilt of. an extraneous 
crime - tends logically to prove against him 
some particular element of the crime for which 
he is being tried, such guilt may be shown.’ 
Again, he says. 
the extraneous crime offered in evidence and the 
crime of which the defendant is accused, some 
other real connection, beyond the allegation that 


‘There must appear, between” 





they bave both sprung from the same vicious 
disposition.’ This, I think, is a correct state- 
ment of the principle involved; and, applying it 
to the case under consideration, the evidence 
objected to fcontains the very criteria of the test 
suggested. If evidence had been offered that the 
defendant had committed adultery with a person 
other than the one referred to in the charge, it 
would have been clearly outside of this rule and 
inadmissible. Butthe offer is to prove a prior 
act of adultery between the same parties, thus 
evolving a circumstance the logical effect of 
which would be,in connection with other cir- 
cumstances, to throw light upon the offense 
charged, by showing the presence in the parties 
of the adulterous disposition}towards each other. 
Upon a kindred principle, the admission of evi- 
dence pertaining to extraneous offenses, where 
they furnish relevant circumstances in proof of 
the crime charged, was sustained in this court in 
Mayer v. State, 45 Atl. Rep. 624. There is no 
force in the contention that the evidence should be 
excluded because it related to an occurrence over 
the line in the adjoining county of Sussex. The 
defendant was not on trial for what occurred 
there, and hence the question of jurisdiction 


-could not arise with regard toit. The ruling 


upon this point is sustained in the following 
cases: Com. v. Nichols, 114 Mass. 285; State v. 
Guest,{100 N. Car. 410, 6 8S. E. Rep. 253; Funder- 
burg v. State, 23 Tex. App. 392,58. W. Rep. 244.” 








EVIDENCE OF PRECAUTIONS AND 
REPAIRS SUBSEQUENT TO INJU-. 
RIES. 


In the event of injuries to persons or prop- 
erty special attention is called at the time to 
the causes, and thereby frequently repairs, 
improvements or precautionary measures are 
suggested which are subsequently perfected 
or adopted to remedy previously existing 
detects. In case of a euit to ascertain 
whether. or not the party owning or con- 
trolling the means whereby the injuries were 
caused is legally liable for the resulting 
damages, a question commonly arising con- 
cerns the admissibility of evidence relating 
to such subsequent precautions and repairs. 
The decisions upon the subject are not in har- 
mony, and an easy way to dispose of the 
matter would be to suggest this fact, as do 
certain text books and encyclopedias, but 
this method furnishes little comfort or ad- 
vantage to an attorney engaged in preparing 
a case for trial, or a brief for an appellate 
court. Evidence of these repairs and pre- 
cautions is not to be excluded solely on the 
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ground that they are subsequent to the cas- 
ualty. It cannot be denied that the negli- 
gence of the party charged with being liable 
is to be determined by the conditions exist- 
ing at the time of the occurrence, and ac- 
cordingly, where it is shown that these con- 
ditions remain unchanged, evidence thereof 
at subsequent times is competent, whether 
the alleged cause of the injuries was defects 
in a street, sidewalk, car, brakes, elevator, 
electric wires, machines, or appliances of 
any other kind.! A common and at the same 
time somewhat peculiar class of cases of this 
kind are those wherein damages are claimed 
for fires alleged to have been started by lo- 
comotives, and the nearly uniform holding 
insuch cases is that evidence, not only of 
previous, but also of subsequent fires is com- 
petent, where it also appears that the condi- 
tions of the engines are unchanged.” Each 
party to the suit has a right to evidence of 
these subsequent matters, and where the 
right is not used the party negligent in this 
respect must suffer the consequences,’ but it 
is an essential to the competency of the evi- 
dence that the conditions are shown to have 
remained unchanged.‘ 


1 McClosky v. Dubois Borough, 4 Pa. Sup. Ct. Rep. 
181; City of Bloomington v. Osterle, 139 Ill. 120; Rich. 
ardson v. Marceline, 73 Mo. App. 360; Henderson v. 
C., B. & Q. R. Co., 73 Ill. App. 57, and cases cited; 
Woelfel L. Co. v. Thomas, 68 Ill. App. 394; Woods v. 
L. I. R. Co., 42 N. Y. Supp. 140; Harroun v. Brush 
E. L. Co., 42 N. Y. Supp. 716, 152 N. Y. 212; C. &N. 
W. Ry. Co. v. Gillison, 72 Ill. App. 207, and cases 
cited; Rosenbaum v. Shoffner, 98 Tenn. 624,40 S. W. 
Rep. 1086; Brown v. Town of Swanton, 69 Vt. 53, 37 
Atl. Rep. 280; A. & N. W. Ry. Co. v. Flannagan (Tex. 
Civ. App.), 40S. W. Rep. 1043; Laplante v. Warren 
Cotton Mills, 165 Mass. 487; C., etc. Ry. Co. v. Lewis, 
145 Lil. 78; Byrne, Admr., v. R. Co., 6 Misc. Rep. 260, 
affirmed 145 N. Y. 619; Rosker v. Mount Tom, etc. 
Co., 169 Mass. 528. 

2 Henderson v. R. R. Co., 144 Pa. 461, is a carefully 
considered case on this subject and gives numerous 
citations. See also Thomas v. N. Y., ete. R. R., 182 
Pa. 5388, 9 Am. & Eng. R. Cas. (N.S.) 182, and cases 
cited; L. 8., ete.{R. Co. v. Kelly,10 Ohio C. C. Rep. 822; 
Brown vy. Benson, 101 Ga. 753, 10 Am. & Eng. R. Cas. 
(N. 8S.) 161; Matthews v. M. P. Ry. Co., 142 Mo. 645, 
10 Am. & Eng. R. Cas. (N. S.) 673; B. & O. Ry. Co. v, 
Tripp, 175 Ill. 251. 

8 Sack v. Dolese, 137 Ill. 135, and cases cited. 

4 Perry v. Mich. Cent. R. Co., 108 Mich. 180, 65 N. 
W. Rep. 608; Robinson v. Chas. Wright & Co., 94 
Mich. 286; Toomey v. Steel Wks., 89 Mich. 219; Penn. 
Co. v. Marion, 104 Ind. 239, 27 Am. & Eng. R. Cas. 
182; City of Indianapolis v. Scott, 72 Ind. 196. See 
also Jones v. ive Coursey, 42 N. Y. Supp. 578; City of 
Bloomington v. Legg, 151 Ill. 9; Jones v. N. Y., ete. 
R. Co., 20 R. I. 210, 11 Am. & Eng. R. Cas (N. S.) 414; 


In contrast with the above rule concerning 
evidence of subsequent matters where the 
conditions are unchanged, the making of re- 
pairs or adoption of precautions implies 
changes, and a sense cf common justice 
would suggest that one defending a suit for 
damages resulting from injuries should not 
be held responsible for a state of facts that 
did not exist at the time such injuries were 
sustained. On the other hand, it has been 
held that the mere making of the repairs was 
an admission on the part of the defendant 
that defects existed at the time of the acci- 
dent or casualty. There has been a conflict 
in judicial opinions on this very point. In 
the ’60s and ’70s the Pennsylvania courts 
maintained the latter doctrine, holding in one 
case that the removal of a station plat- 
form by a railroad company, after a man 
had been killed thereon, could be 
shown as evidence of the  platform’s 
defective condition and the company’s neg- 
ligence, and handing down other opinions to 
the same effect.° The opinions seem to as- 
sume that the making of the subsequent re- 
pairs was an admission of negligence. Min- 
nesota followed these rulings for a time,® but 
later overruled the former decisions.’ It is 
now the common, if not the uniform holding, 
by the courts of review in the different States, 
that evidence of subsequent acts of improve- 
ment or precaution, repairs or changes, is 
not competent under any circumstances as 
an admission of previous neglect of duty, 
because such evidence affords no legitimate 
basis for drawing any such inference.*® 


The Edwin, 87 Fed. Rep. 540; Schmidt v. Coney Is 
land & B. R. Co., 49 N. Y. Supp. 777, citing Cohn v. 
R. Cu., 39 N. Y. Supp. 986, and distinguishing Byrne 
v. R. Co., 145 N. Y. 619; Martin v. B. & P. R. Co* 
(Del.), 42 Atl. Rep. 442; Stoher v. St. L., ete. R. Co., 
91 Mo. 509, 31 Am. & Eng. R. Cas. 229. 

5 Penn. R. Co. v. Henderson, 51 Pa. 315; W. C. & 
P. R. Co. v. McElwee, 67 Pa. 811; McKee v. Bidwell, 
74 Pa. 218, and cases cited. 

6 O’Leary v. Mankato, 21 Minn. 65; Phelps v. Man- 
kato, 23 Minn. 276, Kelley v. 8S. M. Ry. Co., 28 Minn. 
98. 
7 Morse v. M. & St. L. Ry. Co., 30 Minn. 465. 

8 Morse v. M. & St.L.Ry. Co.,supra; Beard v. Guild- 
107 Iowa, 476, 5 Am. Neg. Rep. 322; Thompson v. Ry. 
Co., 91 Mich. 255, 51 N. W. Rep. 995; Jennings v. 
Town of Albion, 90 Wis. 22, 62 N. W. Rep. 926; Ham- 
margren v. City of St. Paul (Minn.), 69 N. W. Rep. 
470; Shinners v. Proprietors, etc., 154 Mass. 168, and 
cases cited; Columbia R. Co. v. Hawthorne, 144 U. S. 
202, and cases cited; Greenville Oil, ete. Co. v. Daven. 
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This doctrine is followed in New York, 
Connecticut, Indiana, Illinois, lowa and other 
States. Evidence in such cases should be 
confined to the time, place and circumstances 
of the injury and the negligence then and 
there shown.’ ‘‘To declare competent, evi- 
dence of subsequent repairs and precautions 
suggested by the accident and likely to pre- 
vent future accidents,’’ the Supreme Court 
of Indiana says, ‘‘tells the defendant that if 
he makes repairs he does so under penalty. 
If such evidence is proper it operates asa 
confession that he was guilty of prior wrong. 
Men should be encouraged to repair, and a 
rule which deters them from so doing is 
neither expedient nor just.’’”” 

In a recent case, interesting also because 
a pioneer case on the liability of a company 
supplying water to a city or town for dam- 
ages resulting from the water’s impurity, the 
Supreme Court of Wisconsin held that what 
the company did after the damages had been 
caused, to make the water pure, had no legiti- 
mate bearing on the question of liability, and 
that such evidence was to be condemned.” 
Broad asis the rule above stated and _ illus- 


Co. y. Johnston, 78 Tex. 586,15 8. W. Rep. 104, and 
other cases; Giffen v. City of Lewiston (Idaho), 55 Pac. 
Rep. 545; Leggett v. I. C. R. Co., 72 I]. App. 577; 
Hodges v. Percival, 132 Ill. 58; Village of Warren v. 
Wright, 103 Ill. 302; Howe v. Medaris, 183 Ill. 295, 
and cases cited; Chicago v. Richardson, 75 Ill. App. 
198; Nalley v. Hartford Carpet Co., 51 Conn. 624; L. 
& N. R. Co. v. Bowen (Ky.), 39S. W. Rep. 31; Motey 
v. P. M. & G. Co., 20 C. C. A. 366, 74 Fed. Rep. 155, 
and cases cited; Hudson v. C. N. W. R. Co., 59 Iowa, 
581, and cases cited; W. & A. R. Co. v. Rogers, 104 
Ga. 224,4 Am. Neg. Rep. 606; Payne v. R. Co., 9 Hun, 
526, and cases cited; Baird v. Daly, 68 N. Y. 547; L. & 
N. R. Co. v. Malone (Ala.), 20 South. Rep. 33: Chero 
kee, etc. Coal Co. v. Britton, 3 Kan. App. 292; Dougan 
v. Trans. Co.,56 N. Y. 1; Thompson v. Ry. Co., 91 
Mich. 255,51 N. W. Rep. 995; Dacey v. K. Co., 168 
Mass. 480, and cases cited. I.C. R. Co. v. Wyutt 
(Tenn.), 58S. W. Rep. 308, holds that the admission 
of such evidence was not reversible error. 

9 L. R., ete. R. Co. v. Eubanks, 48Ark. 460, 31 Am. & 
Eng. R. Cas. 176; Parker v. Portland Pub. Co., 69 Me. 
174; G. R. & I. R. Co. v. Huntley, 38 Mich. 537. 

10 R. R. Co. v. Clem, 123 Ind. 15, 28 N. E. Rep. 965, 
cited with approval in C. & E. R. Co. v. Lee, 17 Ind. 
App. 215, 46 N. E. Rep. 543; Board v. Pearson,129 Ind. 
456, 28 N. E. Rep. 1120; Nalley v. Carpet Co.,51 Conn. 
524; Dale v. R. R. Co.,, 73 N. Y. 468; Hudson v. R. R. 
Co., 59 Iowa, 581, 18 N. W. Rep. 735; Cocoran v. Peek. 
skill, 108 N. Y. 151; Menard v. R. Co, 150 Mass. 386. 

11 Green v. Ashland Water Co,, 101 Wis. 258; An- 
derson v. R. Co., 87 Wis. 195, 28 L. R. A. 203; Downey 
v. Sawyer, 157 Mass. 418; C. & P. R. Co. v. Hawthorne, 
144 U. S, 202; Blair v. Daly, 68 N. Y. 447; T. H. & I. 
R. Co. v. Clem, 123 Ind. 15, 7 L. R. A. 588. 











trated, that evidence of subsequent repairs 
and precautions is not competent to show 
former negligence, its announcement does 
not exhaust the subject, for like other rules 
it bas its exceptions. One exception is that 
such evidence is competent to show ownership 
and right of control. Thus it has been held 
proper, on an issue as to whether a landlord 
or tenant was bound to keep a platform in 
repair, to show which one made the repairs 
subsequently ;!* to show that a city repaired 
a highway after an accident as evidence of an 
acceptance of said highway as dedicated, or 
of a previous recognition and adoption of a 
street; to show the resolutions of a city 
council changing a bridge after an accident 
as evidence that the city assumed control 
thereof ;* to show repairs of a sidewalk by a 
city as evidence of recognition that it was a 
walk the city was bound to repair;! and to 
show tbe construction of firebreaks by a 
railroad company on both sides of its track 
sub-equent tothe fires complained of for the 
purpose of proving what right of way had_ 
been in use by the company.'* While for this 
purpose evidence of subsequent repairs is 
admissible, its probative effect is diminished 
by the fact that it is evidence of subsequent 
acts,” and it is the better course to prove 
ownership by other evidence when possible. 

Evidence of subsequent repairs, as another 
exception to the rule excluding it, is proper 
for the purpose of showing notice to the 
defendant or knowledge of the existing de- 
fects,!8 and in a New York case, which holds 
that it was error to admit evidence of the erec- 
tion of a bridge rail by the defendants after 
the accident, Justice Learned files a dissent- 
ing opinion, on the ground that such evi- 
dence was proper to show that defendants 
had funds in their hands, and that the rail 
was erected according to a resolution passed 


12 Readman v. Conway, 126 Mass. 374; Siglin v. 
Coos Bay, etc. Co. (Oreg.), 56 Pac. Rep. 1011. 

18 Manderchild v. Dubuque, 29 Iowa, 86; Folsom v. 
Underhill, 36 Vt. 580. 

14 Sewell v. Cohoes, 75 N. Y. 45, distinguishing 
Dougan v. Trans. Co., 56 N. Y. 1. 

18 City of Lafayette v. Weaver, 92 Ind. 477, and 
cases cited. 

16 Young v. G. N. Ry. Co.,8 N. Dak. 845, 14 Am. & 
Eng. R. Cas. (N. 8.) 72, distinguishing Roehr v. Ry. 
Co.. 7 N. Dak. 95. 

17 Young v. G. N. Ry. Co., 8 N. Dak. 345. 

18 Hopkins v. Boyd, 18 Ind. App. 63, 47 N. E. Rep. 
480, and cases cited. 









a 


298 


CENTRAL LAW JOURNAL. 


‘No. 12 








prior to the accident.!? Where injuries were 
caused by the breaking of a guy rope, it was 
held proper to show as a part of the res 
geste that the rope was tied up and used 
again right away; that such evidence did 
not prejudice the defendant being confined to 
the time of the accident.” For the purpose 
of showing that an obstruction in a street 
was unnecessary, it has been held proper to 
show its removal after the accident.”! 
Another exception to the rule excluding 
evidence of subsequent repairs, is that it is 
competent for the purpose of showing that 
the defendant might have used greater care, 
or other and safer appliances known before 
the accident; as where the falling of a tank 
was caused by the slipping of a nut off a bolt, 
and the tank was replaced after the accident, 
and the same nut put on the same bolt, and 
the end of the latter battered down, evidence 
of these facts was held proper to show that 
by due care the defect might have been 
cured.” A recent Massachusetts case is of 
interest in this connection. The insulation 
of a wire belonging to the defendant, an 
electric light company, was burned off by 
lightning near the pole where the accident 
happened. One of defendant’s linemen cut 
out this pole and later the plaintiff’s husband, 
not knowing this, climbed the pole, turned 
on the electricity by means of the cut-off 
box, as was his duty when the trimmers had 
left it turned off, and received a fatal shock. 
After this one of defendant’s men cut the 
wires running into the cut-off box, and 
joined them above the box, in this safer way 
cutting the electricity off from this pole. 
Justice] Holmes, of the Supreme Judicial 
court, held that evidence of these facts sub- 
sequent to the killing was competent.” The 
action was brought under a statute concern- 


19 Morrell v. Peek, 24 Hun, 37. 

20 Nugent v. Brenchard, 91 Hun, 12, 36 N. Y. Supp. 
102, distinguishing Clapper v. Waterford, 131 N. Y. 
390. 

21 Dillon v. Raleigh, 124 N. Car. 184. 

22 ChampiontiIce}Mfg., etc. Co. v. Carter (Ky.), 51S. 
W. Rep. 16. Seejjalso Welton v. West End St. Ry. 
Co., 172 Mass. 555,5 Am. Neg. Rep. 615; Wheeler v. 
Mfg. Co., 185 Mass. 294; Dacey v. R. Co., 168 Mass. 
480, 8 Am. Neg. Rep. 183; St. L., ete. Ry. Co. v. 
Weaver, 35 Kan. 412; Bailey v. Rome, etc. R. Co., 49 
Hun, 377; Union Pac. Ry. Co. v. Daniels, 152 U. 8. 
684; Spicer v. 8S. B. Iron Co., 188 Mass. 426; Johnson 
v. R. R. Co.,81 N. Car. 453. 

23 Willey v.{Boston Elec. L. Co., 168 Mass. 40, 37 L. 
R. A. 723, 46 N. E. Rep. 895. 





ing wrongful killing by defects in the condi- 
tion of machinery, and this statute might 
have influenced the ruling, but the theory of 
the learned judge seems to be that the rem- 
edying of the defects in the way it was done 
after the killing showed that this care or 
precaution could have been previously 
adopted. The distinction which excludes 
evidence of subsequent r pairs for the pur- 
pose of showing negligence, and admits such 
evidence for the purpose of showing that 
safer appliances or methods could have been 
used, is rather fine, but according to the de- 
cisions is one to be regarded. 

The evidence under discussion is com- 
petent for either party on proper re- 
buttal.* This point needs little more 
than a mention. If, for instance, by 
testimony of those who have made exam- 
inations since the occurrence, the defendant 
attempts] to show a good condition at the 
time of the accident, the plaintiff is evidently 
entitled to an opportunity to disprove such 
testimony by evidence of subsequent acts.” 
If evidence of subsequent repairs and pre- 
cautions is improperly admitted, and no harm 
is done thereby, in the way of creating 
prejudice, such error will not be regarded as 
cause for reversal.” Should it be deemed 
proper to introduce ona trial evidence of 
the kind under discussion, and against the 
introduction of which the decisions are so 
strong, the right course, in order to avoid 
error is to have it restricted by instructions 
to its legitimate effect.” The bare statement 
of counsel that evidence of subsequent re- 
pairs of a sidewalk was introduced for ihe 
purpose of identification will not be sufticient 
to remove prejudice.” The trial court has 
this power of restricting or limiting by in- 
structions the effect of evidence to a proper 
purpose as evidently as it has the power to 
exclude by instructions any evidence im- 
properly offered, and courts of review will 


24 Christian v. Minneapolis, 69 Minn. 580: L. E., ete. 
R. Co. v. Middlecoff, 150 11]. 27; Craig v. L. E. & W. 


r R. Co., 35 Ohio Law Bul. 15. 


25 Marder, Luse & Co. v. Leary, 137 Ill. 319; Weber 
Wagon Co. v. Kehl, 189 Ili. 664; Bacon v. Casco Bay 
Steamboat Co., 90 Me. 46, 87 Atl. Rep. 328; Spiro 
v. Felton, 73 Fed. Rep. 91; Lombar v. Exst Tawas, 86 
Mich. 14. 

26 City of Lafayette v. Weaver, 92 Ind. 477; Hopkins 
v. Boyd, 18 Ind. App. 68. 

27 Hummargren v. St. Paul, 67 Minn. 6, 69 N. W. 
Rep. 470. 
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no doubt ordinarily presume that jurors fol- 
lowed the trial court’s instructions when told 
to regard evidence of subsequent repairs, not 
as an admission of- antecedent negligence, 
but as evidence for whatever purpose prop- 


erly offered. Where counsel avail them- 
selves of the rights they have in respect to 
such instructions, it should be possible under 
ordinary circumstances to present all neces- 
sary evidence for proper purposes and effects 
without resulting error. 


Chicago, Ill. Cyrus J. Woop. 








WILLS—DISINHERITANCE OF HEIR WITH- 
OUT DEVISING PROPERTY TO OTHERS. 


TODD v. GENTRY. 
Court of Appeals of Kentucky, Jan. 30,1901. 


A will devising two dollars in gold to the father of 
testator, his only heir, with the direction that there 
be inscribed on it by some ‘jeweler that it was the 
father’s interest in testator’s estate, and then devising 
specific property to testator’s sister, did not disin- 
herit the father as to property not mentioned in the 
will, as a man can disinherit his heir only by giving 
his estate to some oneelse. Tabor v. McIntire, 79 
Ky. 505, overruled. 


Hogson, J.: The will of Madison Todd, Jr., 
was duly probated after his death, is in these 
words: ‘I this day make a will of my property 
as follows: I give to my father, D. F. Todd, 
$2.00 in gold; and to his six children, Nannie, 
Julia, Sallie, William, Maggie, and Rutherford 
Todd, $1.00 dollar each in gold; and it is tobe 
prescribed on it, by some jeweler, it is my inter- 
est in M. Todd’s estate, and said jeweler is to be 
paid out of my state, and this dollar in golds 
to be defaced so it can’t be passed as currency 
any longer. I also give to Minnie B. Gentry and 
heirs my 1-8 interest in my mother’s estate, 
which must be equally divided in the land, and the 
land is not to be sold by her. My father’s $2.00 
in gold is to be fixed like his six children. and at 
his death itisto be given to Minnie B. Gentry. 
[also want my just and honest debts paid. I 
want the Tudor land, which Inow own, to be 
rented, or sold, ifIam debt-so renting it won’t 
pay my debts. I don’t owe my sister Minnie 
Gentry anything, or her four sisters or two 
brothers anything, or my father either. They 
are in debt to me in large sums, and if it can 
be collected I give itto Minnie B. Gentry. I 
want to be buried by the side of my mother, and 
the tombstone is to be put up at the cost ofa]] the 
cash that ison hand after my debfs are paid, 
and, if none are on hand, I want the Tudor land 
sold, ifit can’t be rented, and the rent of it for 
two years shall be the cost of the tembstones. [ 
will leave this with the county judge, and he 
‘ shall wind up my business. I have no debts 








against me now, only where notes exist, and one 
for $25.00 to J. C. Chenault. The Tudor land, if 
not sold, must be, at Minnie Gentry’s death, 
given to her heirs. Inthree years after my 
death, ifno tombstones are not put over my 
mother, they must be done at my expense, and 
prescribed on them, so this my last request, 
this the 25th day of February, 1893. Madison 
Todd, Jr. Witness: David Chenault, Jr., T. A. 
Chenault.”’ 

In addition to the one-eighth interest in his 
mother’s estate and the ‘Tudor land,’’ referred 
to in the will, the testator owned at his death an- 
other tract of about 55 acres, which he had pur- 
chased, but which had not been conveyed to him, 
asmall balance of the purchase money being 
unpaid. For this tract he held a title bond. His 
father, D. F. Todd, survived him, and was his 
heir at law. The question involved in this case 
is whether the 55-acre tract passed under the 
will, or to his father, D. F. Todd, as his heir at 
law, no allusion being made to itin the will. Tke 
court below seems to have held that by implicae 
tion all the estate of the testator passed under 
the will to Minnie B. Gentry, his remaining sister, 
who was notexcluded by it. The testator was une 
married. The will contains no residuary clause, 
and there is absolutely nothing in it devising the 
55-acre tract to her, or showing any intention on 
the part of the testator that she should have it. 
It does appear, however, from the will, that the 
testator devised to his father and six of his 
brothers and sisters certain gold coins, and di- 
rected that it should have inscribed on it by some 
jeweler that it was their interest in the estate, 
and that at bis father’s death his gold coin, which 
was to be defaced so that it could not be passed 
as currency, wasto be given to Minnie B. 
Gentry. The question, therefore, arises, does 
this expression of an intention to limit his fath- 
er’s share of his estate to two dollars exclude his 
father, as heir at law, from all interest in prop- 
erty which was not disposed of by the will. 

In Clarkson v. Clarkson, 8 Bush, 658, this court 
said: ‘*Mr.Jarman’s sixth rule of construction 
is ‘that mere negative words are not sufficient to 
exclude the heir or next of kin; there must be an 
actual gift to some other definite object.’ This 
is in accord with the spirit of the law of this State 
regulating the testamentary right.’ In Phil- 
ipps v. Philipps, 93 Ky. 498, 20 S. W. Rep. 541. 
the testator devised to his five daughters $200 
each, and added: “ATlT intend for my five 
daughters to have of my estate.’’ He died in- 
testate asto a part of his estate, and it was held 
that the daughters could only be {excluded by a 
disposition ofhis whole estate. In29 Am. & 
Eng. Enc. Law, p.510, itis said: ‘Interests un- 
disposed of in realty and personalty pass to the 
heir at law or next of kin, as the case may be, 
who can only be excluded by express words or 
by plain and necessary implication. Directions 
excluding them from any share in the testator’s 
property wil], as a general rule, be taken to have 
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been inserted only for the purpose of the disposi- 

tions made by the will, and will rot exclude 
them from taking property undisposed of.” 
These conclusions are supported by « great many 
authorities. In Boisseau v. Aldridge, 5 Leigh, 
222, 27 Am. Dec. 590, the following paper had 
been duly probated as the will of the testator: 
*‘Not having made any will soasto dispose of 
my property, andtwoof my sisters marrying 
contrary to my wish, should [not make one I wish 
this instrument to prevent either of their hus- 
bands from having one cent of my estate,—say 
the husbands of my two sisters, Martha Aldridge 
and Dorothy Aldridge,—nor either of them to 
have one cent, unless they should survive their 
husbands. In that caselI leave them, to be paid 
outofthe collection of any of my money $500 
each. Given under my hand and seal this 27th 
August, 1829.°’ The testator lefta considerable 
estate and several brothers and sisters. The 
two sisters named in the will sued for their share 
of the estate, and it was held that they were en- 
titled to it. Judge Brooke said: ‘To give toa 
testator the power to disinherit his heirs whom 
the law bas appointed to take the estate, unless 
he devises it to some other person, would be. in 
effect, 1o give authority to repeal the statutes of 
descent and distribution. That a testator may 
disherit his heirs by’giving his estate to some- 
body else cannot be doubted; butif,!n every 
ease in which he intends to exclude his heirs 
from the inheritance, itis to be implied from 
that alone that he devises his estate to those who 
(some of his heirs being excluded) would take 
the inheritance,the principle that to disinherit 
his heirs be must devise his estate to somebody 
else would be of no consequence, because every 
exclusion of his heirs would be a devise to some- 
body else.”’ In this case Judge Tucker dis- 
sented, and one of the judges who concurred in 
the judgment in some measure rested bis opinion 
on the peculiar language of the instrument. 

But in the subsequent case of Coffman v. Coff- 
man, 85 Va. 459, 8S. E. Rep. 672. 2 L. R. A. 848, 
the entire court adopted the view of Judge 
Brooke. The will in that case was in these 
words: “I, Hiram Coffman, of Rockingham 
county, State of Virginia, do make and ordain 
this to be my last will and testament, hereby re- 
voking all others wills heretofore made by me. 
It is my will that my son William H. Coffman be 
excluded from all of iny estate at my death, and 
have no heirsbip in the same, he having become 
the heir to bis mother’s interest in her father's 
estate; and I, his guardian, having paid him, 
andam now about to makea final settlement 
with him, which will make as much to him, and 
probably more, than my estate will pay to each 
of my other legal heirs. In witness of this, being 
my last will and testament, I hereunto set my 
hand, and annex my seul, this 10th day of Mareb, 
1877.°° The court said: ‘Now, this paper is 


certainly in the form of a will, and declared by 
his 


the deeedent to be his will, and it excludes 








son William, the appellant here, as plainly as 
the intention could be expressed. But is itin 
substance a will? Does it dispose of anything? 
The circuit court held that by implication it 
does. But is such a conclusion a necessary im- 
plication from the words used? Can the words 
be said to have no other significance? Taken to- 
gether, do they clearly satisfy the mind, leaving 
no room to doubt that the decedent meant to dis- 
pose of his estate? Wethink not. Onthe con- 
trary, fairly construed, the instrument simply re- 
vokes all other wills theretofore made by the de- 
cedent, and excludes the appellant, giving the 
reason therefor. Thatisall; andto hold that it 
amounts to anything more would render futile 
the principle that a mancan disinberit his heirs 
only by giving his estate to somebody else, and 
by carrying too far the doctrine of devises by im- 
plication would, by judicial construction, make 
a will for the decedent that he has not made for 
himself.”’ 

In Denn v. Gaskin, Cowp. 657, Lord Mansfield 
said: ‘Though the intention to disinherit the 
heir be ever so apparent, he must, of course, in- 
herit, unless the estate is given to somebody else; 
and the reason is that the law provides how a 
man’s estate at his death shall go, unless he by 
his will plainly directs that it shall be disposed 
of differently.’” Thig seems to be the well settled 
common-Jaw rule. See case cited in note to 
Coffman v. Coffman (Va.), 2 L. R. A. 848,88. E. 
Rep. 672; Blackman v. Gordon, 44 Am. Dec. 
241. Thecourt below seems to have followed 
Tabor v. McIntire, 79 Ky. 505, where the will 
was thus: ‘For sundry reasons and bad treat- 
ment, it is my willand wish that Boone Tabor 
shan’t have any of my property, and Thos. Mc- 
Intire only through a responsible trustee, in the 
way of clothes and something to keep him from 
suffering.’’ Thetestator had six brothers and 
sisters. One sister had died, leaving two chil- 
dren, Boone Tabor and Richard Tabor. Another 
sister had died, leaving one child, Thomas Mc- 
Intire. It was held that Boone Tabor took no 
part of the estate, and that Richard Tabor took 
the share his mother would have taken if living, 
or one-sixth of the estate. But this case is irre- 
concilable with the subsequent case of Philipps 
v. Philipps, 93 Ky. 498, 20S. W. Rep. 441, above 
referred to; for, although in the opinion in that 
case some stress is laid upon the statute requiring 
children to be made equal in the distribution of 
the undevised estate of the testator, this could 
not have controlled the court, for the reason that, 


_if the exclusion by the will of one child operates 


by implication as a devise to the other children, 
there was no undevised estate in that case. The 
decision must therefore be taken as holding that 
the mere exclusion of one of the heirs at law does 
not operate by implication a8 a devise to the oth- 
ers. The intention of the testatorin this case, 
though awkwardly expressed, is clear. He in- 
tended to exclude certain of his kindred, but, 
having failed to dispose of the property in con- 
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test, it passed tohis heirs at law as undevised 
estate. The case of Tabor vy. McIntire is over- 
ruled. Judgment reversed, and cause remanded 
for further proceedings not inconsistent with this 
opinion. 


Notrre.—Recent Cases Involving\ Construction of 
Wills Involving Disinheritance of Heirs or Children. 
—A child, or its issue, takes no share of testator’s 
estate where the omission to name the child was 
intentional. Merrill v. Hayden, 86 Me. 133, 29 Atl. 
Rep. 949. Under Code, sec. 2453, providing thata 
decedent’s estate “shall, in the absence of other 
arrangements by will, descend in equal shares to the 
children,” it is not necessary, in order to disinherit 
his children, that a decedent should express an intent 
todoso in his will when he bequeaths his whole 
estate to a person not his child. Heeb v. Heeb 
(lowa), 61 N. W. Rep. 982. Civ. Code, sec. 1307, 
provides that when atestator omits to provide in bis 
will for any of bis children, or the issue of a deceased 
child, unless it appears that such omission was 
intentional, such child must have the same share in 
the estate as in case of intestacy. Held, tbat parol 
evidence is not admissible to show that the testator 
intended to omit a child whom he has not mentioned 
in his will. Jn re Salmon’s Estate (Cal.), 40 Pac. 
Rep. 1030. The fact that the testator left a small 
legacy to the wife of a deceased son, but omitted to 
provide for the issue of said son, does not show an 
intention to omit such issue. Jnre Salmen’s Estate 
(Cal.), 40 Pac. Rep. 1080. Under Civ. Code, sec. 
1306, a son born after the execution of a will, and not 
having been provided for or mentioned therein, 
takes the same portion of his father’s estate that he 
would have succeeded to if the testator had died 
intestate, and his right todo so will not be affected 
by a reference in the will to the testator’s sons then 
living, and who are specially mentioned. Painter v. 
Painter (Cal ), 45 Pac. Rep. 689. 1 Starr & C. Ann. 
St. ch. 39, sec. 10, declares that, in case of the birth of 
a child after a testator has made his will, ‘the devises 
and legacies by such will granted shall be abated in 
equal proportions to raise a portion for such child,” 
equal to what he would receive bad no will been 
made. Held, that where a testator devised land to 
his wife and three children, and then had a fourth 
child born to him, such cbild inberited an undivided 

‘one-fourth interest in the land, subject to his 
mother’s dower. Salem Nat. Bark v. White, 159 ILI. 
136, 42 N. E. Rep. 312. Testator, sfter his marriage, 
made a codicil by which he gave to his daughter, on 
her arrival at the age of 25, “‘and to any other child 
that may be born to myself and my wife individ 
ually,” one-third of his estate. Held, that a 
posthumous child was provided for in the will, 
within the meaning of Act April 8, 1838, which 
provides that when any person shall make his will, 
and afterwards shall have a child not provided for in 
such will, and die leaving a widow and child, or either 
a widow or child or children, every such person shall 
be deemed and construed to die intestate, ete. Jn re 
Leisenring’s Estate (Orph. Ct.), 5 Pa. Dist. Rep. 232, 
38 W. N.C. 127. A will of a married woman who 
dies leaving a child, giving all of her property to her 
husband, and providing that, if he sbould marry 
again after ber death, all ber property is to belong to 
her child or children, does not provide for her child 
or children within the meaning of 2 Hill’s Code, sec. 
1465, providing that the children must be named or 
provided forin the will in order to be valid a» to 





such children. Purdy v. Davis, 13 Wash. 164, 42 Pac. 
Rep. 520. Testator made his will the day before his 
death, whereby he gave all his estate to his wife, and 
directed that she should have full power to sell and 
convey all property, the same as he himself could 
have done. At the time, testator had two young 
children for whom no provision was made. Held, 
that the intention of testator to disinherit an after- 
born child was shown, so as to entitle the wife to the 
entire estate as against such a child. Hawhe v. Chi- 
cago & W.I. R. Co., 165 Ill. 561, 46 N. E. Rep. 240. 
Where the will as drafted gave two-fifths of the 
estate to testator’s wife, and one-fifth to each of three 
children, and also gave one fifth to an unborn child, 
with whom the wife was pregnant, but the clauses in 
favor of such unborn child were erased, and the will 
was executed with such erasures, the certificate re- 
ferring to the erasures in the will as made with tes- 
tator’s approval, and there being no other erasures, 
though the erased clauses were still legible, they. 
were not part of the will; and hence it did not appear 
thereby that it was testator’s intention to disinherit 
such unborn child, under Rev. St. ch. 39, see. 10, pro- 
viding that if, after making a will, a child be born, 
and no provision be made for him, the will sball not 
be revoked, but, ‘“‘unless it sball appear by such will” 
that it was testator’s intention to disinherit him, the 
devises and legacies shall be abated to raise a portion 
for him, equal to what he would be entitled to if tes- 
tator dies intestate. Lurie v. Radnitzer, 166 Ill. 609, 
46 N. E. Rep. 1116. Where the will as drafted con- 
tained provisions for an unborn child, which were 
erased before execution, proof of what testator said 
when the erasures were made was incompetent to 
show whether testator intended to disinherit the 
child, since the intention must appear from the will, 
under Rev. St. ch. 39, sec. 10. Lurie v. Radnitzer, 
166 Ill. 609, 46 N. E. Rep. 1116. Specific bequests, by 
name, tethe minor children of testator’s adopted 
daughter, with whom they live, is a sufficient naming 
of or providing for the daughter to prevent the opera- 
tion of Rev. St. 1889, sec. 8877, declaring that a testa- 
tor shall be deemed to have died intestate as to chil- 
dren not named or provided for in the will. Woods 
v. Drake, 135 Mo. 393, 37S. W. Rep. 109. 2 Rev. St. 
p. 65, sec. 49, declares that where a child born after 
the execution of his deceased parent’s will is not pro- 
vided for by any settlement, and is not provided for 
or mentioned in the will, he shall take the same share 
of the estate as if the pareat had died intestate. 
Held, that the “provision” referred to in the statute 
is not necessarily such as the court may consider 
adequate for the child, nor need it be made out of 
property of any particular kind or in any particular 
locality. Minot v. Minot, 45 N. Y. S. 554, 17. App. 
Div. 521. A will giving a mere contingent remainder 
to achild of testator born after the will was made 
does not “provide” for the child, within the meaning 
of 2 Rev. St. p. 65, sec. 49, which makes provision for 
afterborn children not “provided” for by the will; but 
the provision, to deprive the child of the benefit of 
that statute, must constitute an estate which vests 
when the will takes effect. Minot v. Minot, 45 N. Y. 
8. 554,17 App. Div. 521. Comp. Laws 1888. sec. 2677, 
provides that, when any testator omits to provide in 
his will for any of his children, such child must have 
the same share ofthe estate asifthe testator had 
died intestate, unless it appear that the omission was 
intentional. Held, that the presumption raised by 
the statute, that the omission is not intentional, may 
be rebutted by extrinsic evidence, whether of dec- 
larations of the testator or of collateral facts. Jn re 
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Atwood’s Estate (Utah), 45 Pac. Rep. 1036. Whena 
person dies, leaving no widow, issue, or father, but 
leaving a mother, surviving him, she becomes his 
sole heir, and is not deprived of his estate by a pro- 
vision in his will leaving her a legacy ofa certain 
sum per month, accompanied by an express declara- 
tion in the will that it should be in full of all claims 
she might have in his estate, when such will contains 
no disposition of the property of testator to any one 
else. Andrews vy. Harron (Kan.), 51 Pac. Rep. 885, 
An heir cannot be disinherited by a mere testa- 
mentary direction that he shall not take, but only by 
a devise over to somebody else. Henriques v. Yale 
University, 51 N. Y. 8. 284, 28 App. Div. 354. Where 
a will attempting to dispose of the testator’s prop- 
erty to others than his heirs is void, it cannot have 
any operation asan expression of intention to ex- 
clude the heirs. Henriques v. Yale University, 51 N. 
Y. S. 284, 28 App. Div. 354. 











JETSAM AND FLOTSAM. 


PUBLIC CHARACTERS AND THE RIGHT OF PRIVACY. 

Itisasource of satisfaction that the decision of 
Justice Davy in Roberson v. Rochester Folding-Box 
Co., at the special term of the New York Supreme 
Court for Monroe county July, 1900, 65 N. Y. Sup. 
1109, has elicited general approval from the press, 
both secular and professional. The plaintiff was, 
according to all formsof definition, an absolutely 
private person. She was simply a young woman of 
great personal beauty, with nothing to distinguish 
her from other persons in private life similarly fa- 
vored by nature. The defendant assumed to use a 
likeness of her, which was readily recognizable, as 
atrade mark in its business. A clearer and more 
flagrant invasion of the right of privacy, if such a 
right exist, could not be imagined. Judge Davy very 
properly held {that an injunction would lie- The 
learned judge expressly refused to follow the decis- 
ion of the Supreme Court of Michigan in Atchinson 
v. Doherty, 80 N. W. Rep. 285. Although this 
Michigan case embodied—as did the celebrated cave 
of Schuyler v. Curtis, in the New York courts—an 
attempt on the part of a surviving relative to protect 
alleged rights of privacy of the dead, the Michigan 
court in its reasoning went further than was neces- 
sary for the decision upon such point and took very 
decided ground against the existence of aright of 
privacy even ina living person. At the time of the 
rendition of the Michigan decision we remarked that 
that court went too farand might well have recog- 
nized aright of privacy in favor of living persons 
enforceable by injunction. The present decision by 
Mr. Justice Davy is distinguishable from Schuyler v. 
Curtis, 147 N. Y. 434, because, in the first place, the 
action is by a living) person, not by the representa. 
tives of a dead person. We have uniformly taken 
the ground that it would necessarily involve judicial 
legislation to grant injunctions, at the instance of 
surviving relatives, to protectthe right of privacy of 
the dead. So far as we know, it has never been pro- 
posed to bring an action of this character in the name 
of an executor or administrator. Assuredly, the 
right involved is not one of property. When it comes 
to allowing mere relatives to prosecute a suit, the 
courts would be apt to be confronted with differences 
of sentiment among the relatives, some perhaps fa- 
voring posthumous commemoration of their kinsman 
and others opposing it. We have always doubted 











whether it could be recognized as a legitimate 
provinee, even ofacourt of equity, to administer 
such a purely discretionary function. Moreover, 
there were strong grounds for viewing Mrs. Schuyler 
asa public and nota private character. According 
tothe loose definition of a public character usually 
given in judicial opinions the classification is confined 
to persons who have distinguished themselves as 
authors, artists, politicians or statesmen. Neverthe- 
less, in Corliss v. Walker Co., 57 Fed. Rep. 434, it was 
held that Mr. Corliss, celebrated as the builder of the 
great engine exhibited at the Centennial Exhibition 
held at Philadelphia in 1876, was apublic man. We 
do not believe the adjective “public” is susceptible 
of very exact definition. Any person who has per- 
formed substantial service tothe public to such an 
extent that large numbers of persons consider his, or 
her, character worthy of commemoration as a public 
ideal, should legitimately be regarded as a public 
character. Because of her philanthropic services to 
humanity, Mrs. Schuyler was a public character, in 
the same sense as the late George Peabody, who had 
never, so far as we know, written a book, or held a 
public office, but to commemorate whose memory 
statues were erected on both sides of the Atlantic. 
Miss Roberson, the plaintiff in the present case, was 
nota public character in any possible sense of the 
term. It was an outrage to make use of her physiog- 
nomy as a means of advertising the defendant’s 
business against her will, and we believe that theo- 
retical analogies of the law support Judge Davy’s 
decision, and that it is perfectly practicable, without 
legislation, to administer the remedy which he has 
granted in favor of a living person. Some of his gen- 
eral dicta, however, on the subject of public and pri- 
vate characters are open to criticism. The judicial as- 
sumption too often is that ifa person become a public 
character he ipso facto surrenders all rights of privacy 
We have on several occasions combatted this thor- 
oughly fallacious idea. Suppose, for instance, an 
enterprising firm of distillers should assume to use a 
portrait of the Hon. Neal Dow, who has held public 
office in Maine, and is therefore undoubtedly a public 
character, asa trade-mark to promote the sale of a cer 
tain brand.of whisky. It would be an obvious outrage- 
to compel a man to suffer the use of his portrait for 
advertising a traffic which he considers infamous and 
against which his whole public ‘service has been di- 
rected. Under the liability to general exploitation 
of public character loosely expressed in most of the 
opinions, we do not see how Mr. Dow wotld be en- 
titled to an injunction. The logical and just rule on 
this subject was well expressed by presiding Justice 
Van Brunt in Schuyler v. Curtis, 64 Hun, 594, as 
follows: “It is undoubtedly true that by occupying a 
public position or by making an appeal to the public 
a person surrenders such part of his personality or 
privacy as pertains to and effects the positions he 
fills or seeks to occupy; but no further.”—New York 
Law Journal. Lees 

MUNICIPAL ASSESSMENT OF PROPERTY FOR PAVING. 

The case of. Barber Asphalt Paving Co. v. 
French, 58 S. W. Rep. 934 (Missouri, November, 1900), 
was instituted for the purpose of enforcing the lien 
of a tax bill for paving a certain street in Kansas 
City. The assessment was made according to the 
front-foot rule and one of the defenses was that this 
method of apportioning and charging the cost of the 
pavement violates the limitation of the federal con- 
stitution that no State shall deprive any person of his 
property without due process of law. 
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The law in Missouri on this point was well settled, 
but the counsel for the defense deemed the decision 
of the Supreme Court of the United States in Nor- 
wood v. Baker, 172 U. S. 269 (1898), of controlling 
weight en the other side. In that case land belong- 
ing to Mrs. Baker was condemned for the purpose of 
opening a street and, because other of her property 
fronted on the street when opened she was assessed on 
the basis of benefits done to that other parcel of land, 
The result of the whole proceeding was that the vil- 
lage of Norwood acquired her property for nothing 
and charged her about two hundred dollars for hav- 
ing deprived her of it. The decision of the court, 
speaking through Mr. Justice Harlan, was to this ef- 
fect: 

First, that the exaction from the owner of abutting 
property of the cost of a public improvement in sub- 
stantial excess of the special benefits received by 
him is, tothe extent of such excess, a taking, under 
the guise of taxation, of private property for public 
use without compensation. Second, that in this case 
the special assessment upon the abutting property 
of Mrs. Baker of the entire cost of opening the street, 
including not only the full amount paid ber for the 
strip condemned, but the costs and expenses of the 
condemnation proceedings, was a taking of her prop- 
erty for public use without compensation; in a word 
that, while nominally it was an exercising of the tax- 
ing power, it was nothing less than confiscation. The 
court was careful to reiterate the general rule, while 
Justices Brewer, Shiras and Gray dissented, holding 
that the case came under the general rule. 

From this it will be readily seen that Norwcod v. 
Baker could easily be distinguished on the ground of 
its peculiar facts, and this is the basis of Chief Jus- 
tice Gantt’s decision in the present case. 

The genera! rule is well known, yet a few authori- 
ties may not be amiss. The question of making the 
rule statutory is discussed by Judge Dillonin his 
work on *‘Municipal Corporations” (4th Ed., vol. 2, 
§ 752). ‘The courts,” he says, ‘tare very generally 
agreed that the authority to require the property 
specially benefited to bear the expense of local im- 
provements isa branch ofthe taxing power or in- 
cluded within it. Whether the expense of making 
such improvement shall be paid out of the general 
treasury or be assessed upon the abutting property 
or other property specially benefited, and. if in the 
jatter mode, whether the assessment shall be upon 
all property found to be benefited or alone upon the 
abutters, according to frontage or acco:ding to the 
area of their lots, is, according to the present weight 
of authority, considered to be a question of legisla- 
tive expediency.” 

There is nothing in the front foot rule smacking of 
arbitrary or fraudulent conduct. This method of 
taxation has passed under the scrutiny of the courts 
of this country and has received their approval. 
Judge Cooley, in his work on “Taxation” (page 644), 
says: “Such a measure of apportionment seems at 
first blush to be perfectly arbitrary, and likely to 
operate in some cases with great injustice, but it can- 
not be denied that in the case of some improvements 
frontage isa very reasonable measure of benefits— 
much mere than value could be — and, perhaps, 
approaching equality as nearly as any other estimate 
of benefits made by the judgment of men.” Judge El- 
liott, in his book on ‘‘Roads and Streets’? (page 396), 
says: ‘The system which leads to the least mis- 
chievous and unjust consequences is that which takes 
into account the entire line of the way improved and 





apportions the expense according to the frontage; for 
it takes into consideration the benefit to each prop- 
erty owner that accrues from the improvement of the 
entire line of the way, and does not impose upon 
one lot owner an unjust portion of the burden.” 
Chief Justice Sharswood, speaking for the Supreme 
Court of Pennsylvania in Hammett v. City of Phila- 
delphia, 65 Pa. 146 (1870), says: ‘‘Perbaps no fairer 
rule can be adopted than the proportion of feet 
front, though there must be some inequalities if the 
lots differ in situation and depth.” A rule so uni- 
versally adopted and sustained can hardly be called 
arbitrary, or so unjust as to warrant a court to strike 
down the discretion of the municipality which adopts 
it. 

The case of Norwood v. Baker was certainly pecu- 
liar on its facts, but why Mrs. Baker, had she ben- 
efited to the extent of more than her assessment, 
should have reason to complain, is hard to see. Had 
the court gone fully into the question of what benefits 
she had received, a different result might have been 
reached. However, there is no doubt of the correct- 
ness of the decision in the Missouri case; the other 
case was correctly distinguished, as it will have to be 
whenever this question arises. The validity of the 
front foot rule is now too firmly settled to be over- 
thrown by such a peculiar decision as Norwood v. 
Baker, however equitable that decision may have 
been.—American Law Register. 








BOOK REVIEWS. 


JEWISH LAWS AND CUSTOMS, 

All those who are interested in the work of Zang- 
will ought certainly to read the volume by Mr. A. 
Kingsley Glover on Jewish Laws and Customs; for it 
is a conscientious effort to sustain and intensify the 
meaning of the laws, briefly indicated in the nar- 
rative of such stories as the Children.of the Ghetto. 
It does this, not only by placing the laws before one 
in greater detail, but, also, by pointing out the 
philosophy underlying them; and it is through the 
various explanatory notes that Mr. Glover proves 
himself worthy the task, for his point of view is never 
clouded by prejudice. To the christian, it will be 
gratifying to be brought into fuller sympathy, as be 
may, with phases of the daily life of Jesus, which are 
little known, for, in truth, Jesus is made to stand 
out as the central figure tv which all else is related. 
For this reason the volume affords aclose study of 
the passover, so little understood by the average 
student of that ancient civilization; however, the 
volume is not one for a season, nor for a limited class 
of readers, for it has something in it constantly for us 
all. 

In the comment on the law relating to the passover, 
itis shown thatthe Jewish trial of Jesus could not 
have been during that festival, as has been so fre- 
quently urged by other writers; and itis tobe re- 
gretted that, with one’s curiosity aroused, the author 
did not endeavor to further satisfy it by a comment 
on the sectinn of the Code devoted tothe treatment 
of the organization of the Sanhedrim, and to the 
practice and procedure before that body, which 
would have tended to remove the erroneous impres- 
sions often gained through a superficial examination 
of the gospel account only, of all the events involved 
inthe greattragedy. Such light must ever be thrown 
on those dark pages of history until the epithet so 
familiar to the Ghetto fades from the language. Still, 
comments ofthe latter kind have been furnished by 
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others, and the present volume, as it is, fills a large 
place in literature, social science and theology. It is 
of 259 pages, published in buckram, by W. A. Ham- 
mond, Wells, Minnesota. 
ROBERT CLOWRY CHAPMAN. 
Co*FLICT OF Laws OR PRIVATE INTERNATIONAL Law. 
Nearly every legal question involving property 
rights may come for final determination under the 
legal rules of conflict of laws; questions under this 
class of litigation are becoming more frequent every 
day. A resident of Massachusetts may find his litiga- 
tion simple enough when it involves only the law in 
his own State, but if part of the transactions in- 
volved in the litigation occurred in Minnesota or 
some other State, and a part in his own State, he may 
find his case seriously tangled. If out of these en- 
tanglements the proper situs can be ascertained, the 
litigation becomes simplified; in fact, nearly the 
whole question of conflict of laws is involved under 
the head of situs. The author suys, ‘‘find the situs of 
the particular act, circumstance, or subject under in- 
quiry, and you will know the law which should prop- 
erly regulate its validity and effect.’’ This proposi- 
tion may be subject to exceptions, but the exceptions 
are quite clearly defined, and may, in general, be ap- 
plied without difficulty; such exceptions are ably 
discussed by the author in the second chapter. The 
author has divided this treatise into eight parts and 
twenty three chapters. The parts consist of situs of 
the person, situs of status, situs of personal property, 
situs of contracts, situs of torts and crimes, situs of 
remedies, pleading and proof of foreign laws. The 
. author has evidently given the subject a vast amount 
of careful and painstaking study, and has become a 
master of it, and has treated it according to bis own 
theories, which is always commendable, instead of 
following the beaten tracks of Story, Dicy and 
Wharton. There are, perhaps, no new principles in 
law, but there may be new and improved methods of 
presenting the law to the investigor, that serve to 
facilitate and expedite his investigation, and the 
author seems to have accomplished this most-desirable 
result in this admirable treatise. His style is most 
clear and concise—he has condensed the subject into 
the smallest pos-ible compass, enabling the reader, 
in a few hours’ investigation, to arrive at a clear 
understanding of almost any topic embraced within 
this intricate subject. We commend this book to the 
profession. It consists of 620 ortavo pages. The 
author is Raleigh C. Minor, M. A., B. L. Professor of 
law in the University of Virginia. Mechanically, the 
book is up to the always high standard ofits pub- 
lishers, Little, Brown & Co., Boston. 








BOOKS RECEIVED. 


Commentaries on the Law of Statutory Crimes; In- 
cluding the Written Laws and their Interpreta 
tion in General, What is Special to the Criminal 
Law, and the Specific Statutory Offenses as to 
both Law and Procedure. By Joel Prentiss 
Bishop. Third Edition. Revised and Enlarged, 
by Marion C. Early, of the St. Louis Bar. Chi- 
cago: T. H. Flood and Company, 1901. Sheep, 
pp. 997. Price, $6.00. Review will follow. 








HUMORS OF THE LAW. 


An Irish lawyer addressed the court as “gentle- 
men” instead of ‘‘your bonors.”’ After be had con 
cluded a brother of the bar reminded bim of his er- 
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ror. He immediately arose toapolegize, thus: ‘May 
it please the court, inthe heat of debate, I called 
your horors gentlemen. It was a mistake, your 
honors.” 
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1. AcCTIONS—Joinder of Vefendants.—It is not neces- 
sary tothe maintenance ofa joint action for a tort 
that the injury should grow out ofthe breachof a 
joint duty, but where it results from an act or omis- 
sion which constitutes at the same time a breach of 
duty owing by each defendant to the plaintiff, al- 
thuugh such duties are not the same and do not grow 
out of the same or similar principles of law, a joint ac- 
tion therefor may be maintained.—UHARMAN v. LAKE 
Eek & W. R. Co., U. S.C. C., D. ({nd.), 105 Fed. Rep. 
449. 

2. ACTIONS — Parties Plaintiff.—Where a third party 
worked u farm rented by plaintiff, and has had an in- 
terest in the proceeds of crops after the debts were 
paid, but plaintiff reserved the right to sell at his own 
discretion, andthe third party’s interest was in the 
proceeds only, and notin the crop, plaintiff was en- 
titled to bring action in his own pame for the price of 
produce sold under a contract signed only by the 
third party, but based onan oral contract between 
the plaintiff and the pufchaser.—FaIR v. MaRTIN, 
Mich., 85 N. W. Rep. 2. 

8. ADVERSE POSsEssION.- The use and occupation 
of astrip of land by a railroad company inthe same 
manner and to the same extent as other unfenced 
parts ofits road and right of way constitutes actual 
and exclusive possession, and, if continued for 10 
years, is sufficient to confer title by prescription.— 
SPROULE V. ALABAMA & V. Ry. CO., Miss., 29 South. 
Rep. 163. 
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4. ADVERSE POSSESSION — Possession.—Where a 
widow and herchild werein adverse possession of 
land, and she married, and the family so formed held 
possession, an agreement bythe husband with the 
true owner to purchase the land stopped the running 
of limitations, in favor of the widow and child, since 
the head of the family controlled the possession.— 
TEPAS, ETC. R. Co. V. SPEIGHTS, Tex., 60 8S. W. Rep. 
659. 


6. AVOIDANCE OF DEED.—Where, in settlement of 
a county treasurer’s admitted default, his wife was 
induced to deed her land to the county by threats of 
the district attorney to prosecute him criminally, 
made whenthe grand jury and the county board of 
supervisors were in session, and apparently backed 
by public sentiment,no advantage can be taken of 
the deed in an action by her heirs duly brought to 
question thetitle of the county thereto.—ALLEN V. 
LEFLORE Co., Miss., 29 South. Rep. 161. 


6. BANKRUPTCY — Sale of Mortgaged Property — 
Rights of Mortgagees.—A decree was entered in a 
State court foreclosing a firstand second mortgage on 
real estate, and ordering its sale. Before the time 
fixed for the sale, creditors filed a petition against the 
mortgagors, on which they were adjudicated bank- 
rupts. Such creditors also filed a billin the circuit 
court of the United States on which they obtained an 
injunction restraining further proceedings for the 
sale of the mortgaged property by the State court. 
Thereafter the mortgagees joined in a petition to the 
court of bankruptcy asking that the property be sold 
by the trustee for payment oftheir liens,and such 
sale was ordered and made, the proceeds received be- 
ing insufficient to pay the mortgage debts. On peti- 
tion ofthe trustee the court ordered the first mort- 
gage paid from the proceeds, but displaced the second 
in favor of the costs and expenses incurred in both the 
bankruptcy proceedings and the injunction suit, in- 
cluding fees allowed to counsel forthe creditors and 
trustee. No other assets ofthe bankrupt came into 
the bands of the trustee. Held, that such order was 
erroneous, except in so far as it directed payment of 
the costs incurred in sellipgthe property, including 
compensation to the trustee not exceeding that to 
which the master in the State court would have been 
entitled.—RIDGLEY NAT. BANK Vv. MATHERY,U. 8. C. 
C. of App., Seventh Circuit, 105 Fed. Rep. 754. 


7. BANKRUPTCY — Claim for Breach of Warranty.—A 
claim for damages for breach of warranty, though 
based on a contract, is not one founded on a contract, 
within Bankr. Act 1898, § 68, subd. ‘“‘a,” cl. 4,80 as to 
permit it to be the basis of an adjudication in bank- 
ruptcy, but is such an unliquidated claim as, after 
such an adjudication, may, under section 638, subd. 
**b,” be liquidated as directed by the court.—IN RE 
MORALES, U.S. D. C.,8. D. (Fla.), 105 Fed. Rep. 761. 


8. BANKRUPTCY — Debts Having Priority—Wages of 
Clerk.—One employed as asalesman in a store or shop 
is aclerk, within meaning of Bankr. Act 1898, § 64b, 
subd. 4, giving priority to claims for wages due to 
‘“‘workmen, clerks, or servants” which have been 
earned within three months before the date of the 
commencement of proceedings.—IN RE FLICK, U.S. 
D. C., 8. D. (Ohio), 105 Fed. Rep. 563. 


9. BANKRUPTCY—Effect on Lease—Rent to Accrue. — 
Under a provision of a lease that ‘should the lessee at 
any time fail to pay the rent punctually at maturity, 
as stipulatid,the rent forthe whole unexpired term 
of this lease shall at once become due and exigible,” 
the filing of a petition in bankruptcy by the lessee at 
atime when he was not in default in the payment of 
rent does not mature notes given for rent to accrue in 
the future, or the lessor’s right to enforce a statutory 
lien therefor.—ATKINS V. WILCOX, U.S.C. C. of App., 
Fifth Circuit, 105 Fed. Rep. 595. 


10. BANKRUPTCY—Jurisdiction—Equitsble Powers.— 
After the trustee of a bankrupt had set apart to him 








without objection the property exempted by the laws 
ofthe State, and the court had fixed the time for hear- 
ing the bankrupt’s application for discharge, prop- 
erly made, certain creditors filed a petition setting up 
that they held notes of the bankrupt in which he had 
waived bis right of exemption, as permitted by the 
State statute, but that under the laws of the State 
they could only subject the exempt propertyto the 
payment of their claims by obtaining judgment 
thereon, and levying on such property. They prayed 
the court to withhoid the bankrupt’s discharge, and 
to take possession of the property through the 
trustee, and administer the same for the benefit ofthe . 
petitioners. Held, that the court, as « court of bank- 
ruptcy, had no power under Bankr. Act 1898 to grant 
the prayer of such petition, eitber by refusing or 
withholding the bankrupt’s discharge, no statutory 
ground therefor being alleged; or by taking posses- 
sion of and administering the exempt property, 
which, under sections 6 ard 70a, constituted no part of 
the estate in bankruptcy.—WOODRUFF V. CHEEVES, U. 
8. C. C. of App., Fifth Circuit, 16 Fed. Rep. 601. 

11. BaNKRUPTCY—Partnersbip—Provable Debts.—It 
is the policy of Bankr. Act 1898 to treat partnerships 
as distinct legal entities,and votes signed by both 
members ofa partnership, which do not purport to be 
obligations of the firm, slthovgh given by the part- 
ners for money borrowed and put into the firm as 
capital, are not provable sgainst the estate of the 
partnership in bankruptcy.—STRAUSE Vv. HOOPER, U. 
8S. D. C., E. D. (N. Car.), 105 Fed. Rep. 590. 

12. BANKRUPTCY — Preferences — Set-Off.—Under 
Bank. Act 1898, § 68a, providing that in cases of mutual 
debts or credits between the estate of a bankrupt and 
a creditor the account sball be stated between them, 
and only the balance allowed or paid, cash payments 
on account, made within four months of the filing of 
the petition, are not such debts or credits as entitle 
the creditor to state the account, and holds the bapk- 
rupt only for the balance found.—IN RE RYa¥, U. 8. D., 
C., N. D. (Ill.), 105 Fed. Rep. 760. 


18. BANKRUPTCY — Surrender of Assets.—Bankr. Act 
1898 (30 Stat. 644) does not authorize the trustee tocom- 
pel, by process for contempt, the surrender to the 
trustee of assets properly belonging to the estate, by 
one who obtained posseseion of them before the filing 
of the petition; such property being only obtainable 
by ordinary legal remedies applicable between any 
two claimants of property.—IN RE NUGENT, U. 8.0.C. 
of App., Sixth Circuit, 105 Fed. Rep. 581. 


14. BANKRUPTCY—Trustee—Employment of Counsel. 
—Where there are matters in controversy between 
different classes ofthe creditors of a bankrupt, the 
trustee will not be authorized to employ as his coun- 
sel one who is also counsel for any of the creditors.— 
IN RE Rosca, U. 8. D.C.,E. D. (Wis.), 105 Fed. Rep. 
617. 

15. BANKRUPTCY—Vesting of Title in Trustee.—In- 
terest of a bankrupt inland of his mother, who died 
intestate on the same day, but several hours before, 
his petition was filed and the adjndication entered, 
yests in the trustee; Bankr. Act 1698, § 70, cl. “a,’’ pro- 
viding that the trustee, “on his appointment and 
qualification, shall be vested by operation of law with 
the title of the bankrupt as ofthe date he was ad- 
judged a bankrupt.”—IN RE STONER, U.S. D.C., E. D. 
(Pa.), 105 Fed. Rep. 752. 


16. BANKS—Collections—Following Trust Funds.— 
Money collected by a bank for anotheron notes or 
drafts, and retained,is held in trust forthe owner, 
and does not become a part of the assets of the bank; 
and ifthe bank thereafter becomes insolvent, and a 
receiver is appointed, the one for whom the collection 
is made isa preferred creditor.—STATE V. BANK OF 
COMMERCE OF GRAND ISLAND, Neb., 8 N. W. Rep. 43. 

17. BANKS—Deposits.—Where it was agreed that an 
agent should receive the proceeds ofall sales of to- 
bacco ata warehouse, and procure the money to pay 
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for all purchases made, heto be reimbursed before 


anything shouid be due the principal, and such agent 
deposited asum in a bank in his own name as cashier, 
instructing the bank to pay the funds to no one else, 
and subsequently the balance due on the bank account 
was assigned by the principal tothe agent, the bank 
was not entitled, as against the agent, to set off 
against the balance a sum due it from tbe principal.— 
NOLTING Vv. NaT. BANK OF VIRGINIA, Va., 37S. E. Rep. 
804. 

18. BANKS—Trust Companies — Certificates of De- 
posit.—Inthe absence of statutory provisions on the 
subject, a trust company authorized to receive money 
on deposit has lawful authority to issue certificates of 
deposit therefor in the usual form.—BANK OF 8aG- 
InaW V. TITLE & TRUST CO. OF WESTERN PENNSYL- 
vania, U.8.C.C., W. D. (Pa.), 105 Fed. Rep. 491. 


19. BILLS AND NOTES — Consideration — Burden of 
Proof.—Where, in an action on &# note by an alleged 
bona fide purchaser, the facts were sufficient to put a 
reasonable person on inguiry, want of notice of de. 
fects being material, the burden of proving which was 
on plaintiff, silence thereto in the special findings 
was equivalent to a finding against plaintiff on that 
point.—SHIRK V. NEIBLE, Iad.,59N. E. Rep. 281. 


20. BILLS AND NOTES — Negotiability.—Under Civ. 
Code, §§ 3087, 3093, providing that a negotiable instru- 
ment is a written promise or request to pay a certain 
sum of money in conformity with title 15, ch. 1, art. 1, 
defining a negotiable note, a note with a stipulation 
for an attorney’s fee in case of suit is not negotiable. 
—FINDLAY V. PoTTs, Cal., 63 Pac. Rep. 604. 

21 BrokerRs—Law Governing Contracts.—A contract 
with a broker for the purchase of stock on a margin 
is one which is governed by the laws of the State 
where it is made, as tothe relations and rights of the 
parties thereto.—IN RE SwiFT, U.S. D.C., D. (Mass.), 
105 Fed. Rep. 403. 

22. CARRIERS—Passenger—Failure to Give Notice of 
Starting Train — Negligence.—Where plaintiff went 
into a car for the purpose of seating his wife and 
children, the carrier, having neither actual nur con- 
structive notice that plaiatiff intended to get off be- 
fore the train started, did not owe him any duty to 
give him notice before starting the train, or to hold 
the train beyond the schedule time for departure, and 
it is, therefore, not liable for an injury to plaintiff re- 
sulting from his act in attempting to alight from the 
train after it was in motion.—BERRY V. LOUISVILLE & 
N. R. Co., Ky., 608. W. Rep. 699. 


23. CARRIERS OF GOODS — Regulation of Rates. — 
Among the circumstances and conditions to be con- 
sidered, as well in the case of traffic originating in 
foreign ports as in the case of traffic originating 
within the limits of the United States, competition 
that affects rates should be considered, and in decid- 
ing whether rates and charges made at alow rate to 
secure foreign freights, which would otherwise go by 
competitive routes, as are not undue and unjust, the 
fair interests of the carrier companies, and the wel- 
fare of the community, which is to receive and con- 
sume the commodities, are to be considered .—INTER- 
STATE COMMERCE COMMISSION V. SOUTHERN Ry. Co., 
U. 8. C. C., N. D. (Ala.), 105 Fed. Rep. 703. 


24. CONSTITUTIONAL Law-—lInterstate Commerce — 
Telegraph Companies.—Where a foreign telegraph 
company operates a system of lines extending 
throughout the several States,and has accepted the 
conditions and privileges conferred by Act Cong. 
July 24, 1866, entitled ‘‘An act to aid in the construc- 
tion of telegraph lines and to secure to the govern- 
ment the use of the same for military purposes,”’ it is 
a corporation engaged in interstate commerce, within 
the federal constitution; and hence a city ordinance 
imposing a license tax thereon, which is not confined 
to business done exclusively within thecity and State, 
but which recites that it is in lieu of an ad valorem tax 
on the property of the company located in the city, 








but which exceeds the amount which could be levied 
thereon under the city property tax law, and which 
makes the payment thereof a condition precedent to 
the company’s right to do business in the city,isa 
State regulution of interstate commerce, and void.— 
POSTAL T&L. CABLE Co. Vv. CiTY OF RICHMOND, Va., 37 
8. E. Rep. 788. 

25. CONTRACTS — Contemporaneous Contracts. — 
Where an agreement between defendant and the re- 
ceiver of an insolvent corporation, by which defend- 
ant undertook to purchase the property of the corpo- 
ration, contemplated and required defendant to 
comply with a second agreement, executed contempo- 
raneously between bondholders, by which they agreed 
to deposit their bonds with a trustee, to be delivered 
to defendant for his use in paying for the property, 
thetwo contracts are to be construed together, and 
defendant, by becoming a party to one, became 
bound by the other, and may be sued by the trustee 
for its breach in failing to pay for the bonds received 
thereunder in accordance with its terms.— MALE V. 
LaFFERTY, U. S. C.C.,8. DA(N. Y.), 105 Fed. Rep. 564. 

26. CONTRACT—Negotiating Loan—Evidence.—W here 
it was agreed in a personal interview between the 
president of defendant corporation and the president 
ofa bank that the bank would make a loan to defend- 
ant upon the execution of a prescribed form of note, 
with certain indorsements, which defendant’s presi- 
dent was to obtain upon his return to his home ina 
distant city, there was no binding contract on the part 
of the bank to make the loan, and, it having subse- 
quently refused to do so, plaintiff, who brought the 
parties together, is not entitled to a commission for 
negotiating the loan for defendant.—MURRAY Vv. East 
END Imp. Co., Ky., 608. W. Rep. 648. 

27. CORPORATIONS — Actions by Stockholders — 
Parties.—A corporation is an indispensable party toa 
suit by its minority stockholders to set aside a trans- 
fer of property by the corporation.—ELDRED V. AMER- 
ICAN PALACE-CAR CO. OF NEW JERSEY, U. 8.C.C. of 
App., Third Circuit, 105 Fed. Rep. 457. 

28. CORPORATION—Foreign Corporations—Service of 
Process.—A federal court in one State does not ac- 
quire jurisdiction over a defendant which is a corpo- 
ration of another State, and which does not carry on 
business in the State of the suit, nor have any author- 
ized representative therein, by the service of process 
on one who is merely shown to have been a director 
of such corporation two years previously.—ELDRED V. 
AMERICAN PALACE-CAR CO. OF NEW JERSEY, U.S.C. C. 
of App., Third Circuit, 105 Fed. Rep. 455. 

29. CORPORATIONS— Officers’ Salaries.—The payment 
ofa president salary as fixed by the board of direc- 
tors of a corporation, which wasjafterwards approved 
at a general meeting of stockholders, was not in vio- 
lation of Code, § 1119, providing that there shall be no 
compensation for the services of the president or any 
director of a corporation unless allowed by the stock- 
holders.—SHICKKLL V. BERRYVILLE LAND & IMPROVE- 
MENT CoO., Va., 378. E. Rep. 8138. 

30. CouRTS—Probate Courts—Jurisdiction.—A county 
court exercising the jurisdiction of a probate court 
has no power to determine an issue of title between 
an administrator and aclaimant of property inven- 
toried by the administrator as an asset of his estate.— 
IN RE BOLANDER’S ESTATE, Oreg., 63 Pac. Rep. 689. 


81. CRIMINAL EVIDENCE—Receiving Stolen Goods.— 
Ona trial for reeeiving stolen property alleged to 
have been taken from a burglarized railroad car,it was 
error to admit evidence that certain other cars had 
been burglarized at different times. — JOHNSON V. 
STATE, Tex., 60S. W. Rep. 667. 


32. CRIMINAL Law—Credibility of Witnesses.— Where 
informers, detectives, or other persons employed to 
hunt up testimony against the accused are called to 
testify against him, he is entitled to an instruction to 
the jury that in weighing their testimony greater 
care should be exercised than in the case of witnesses 
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who are wholly disinterested.—SANDAGE V. STATE, 
Neb., 85 N. W. Rep. 35. 

83. CRIMINAL LAw—Destroying Property.—Under Cr. 
St. § 165, providing that whoever willfully injures cer- 
tain personal property of another is guilty of a mis- 
demeanor, an indictment which charged Cefendant 
with unlawfully disconnecting an oil-tank pipe be- 
longing to a corporation, and destroying a large 
amount of oj], was good, as such property was in- 
cluded in the phrase ‘‘personal property.”—STATE V. 
Switzer, 8. Car., 37S. E. Rep. 818. 

34. CRIMINAL LAw—Homicide—Instruction.—An in- 
struction in a murder trial that, if the design to kill 
existed but for an instant at the very time the fatal 
blow was struck, that was sufficient premeditation to 
constitute the offense, was fatally erroneous, since it 
required the jury to convict of murder, even though 
the killing were done in the heat of passion and on 
sudden provocation.—MCDONALD V. STATE, Miss.,29 
South. Rep. 171. 

85. CRIMINAL Law—Imcest — Accomplice.—A man 
cannot be convicted of incest with his daughter, on 
her uncorroborated testimony, where it showed that 
she submitted voluntarily to the connection, since 
she was un accomplice.—RATLIFF V. STATE, Tex., 60 
8S, W. Rep. 666. 

86. CRIMINAL Law—Swindling.—Gen. St. 1894, § 6595, 
embraces and was intended to provide for the punisb- 
ment of swindling by means of sleight of hand and 
tricks as well as by means of a fraudulent mechanical 
device or false token.—STATE V. SMITH, Minn., 85 N. 
W. Rep. 12. 

87. CRIMINAL TRIAL—Attendance and Custody of 
Jury.—In a prosecution for a felony, departure of the 
jury from the court room for a few minutes to go 
across the street to a water-closet unattended by an 
officer subjects them to a suspicion of improper in- 
fluence, and, if it is not removed, the act vitiates their 
verdict. —CARTER V. STATE, Miss., 29 South. Rep. 148. 


88. DaMAGES—Breach of Contract.—Where a con- 
tractor employed to do certain work has, without 
legal cause, abandoned the work, unfinished, the 
right of the employer to sue for breach of the contract 
does not depend on his having completed the work; 
but where he has himself also abandoned it, and it 
has never been completed, the sum which the con- 
tractor would have lost had he fulfilled his contract, 
or the difference between the contract price and the 
cost of completion, cannot be taken as the measure of 
damage.—AMERICAN SURETY CO. OF NEW YORK YV. 
Woops, U. 8. C. C. of App., Fifth Circuit, 105 Fed. Rep. 
741. 

89. DivorcEe—Alimony Pendente Lite.—By section 
4548, St. Okl. 1893, after a petition has been filed in an 
action for diyorce and alimony, or for alimony alone, 
the court, or ajudge thereof in vacation, may make 
an order for the support of the wife during the pen- 
dency of the suit, and in doing so the court exercises 
discretionary powers; but it is not an arbitrary, buta 
legal discretion, which is reviewable on appeal.— 
MCKENNON V. MCKENNON, Okla., 63 Pac. Rep. 704. 


40. EQUITABLE ASSIGNMENT—Part of Claim.—An or- 
der, “Please pay to tbe order of the sum of 
out of any balance due us remaining in your hands,” 
operates as an equitable assignment of part of the 
fund.—IN RE Hanna, U. 8. C. C., E. D. (Pa.), 105 Fed. 
Rep. 587. 


41. EVIDENCE — Secondary Evidence. — Secondary 
evidence of the contents of letters is inadmissible, 
when no foundation has been laid therefor.—JBENKINS 
v. Lutz, Ind., 59 N. E. Rep. 288. 


42. FEDERAL CourTs—Federal Question.—Where the 
effect of a State statute limiting the right of foreign 
corporations to sue !n its courts Is to deprive a corpo- 
ration of another State of the equitable right to set off 
against a judgment rendered against it in such courts 
a judgment in its favor against the plaintiff therein, 











rendered in another State, such corporation is de- 
prived of its constitutional right to have full faithand 
credit given to such judgment, and also of the right 
to the full and equal benefit of all laws and proceed- 
ings given it by Rev. St. § 1977; and under section 1979 
and section 629, subd. 16, a circuit court of the United 
States has jurisdiction to afford it appropriate relief. 
—ANGLO-AMERICAN PROVISION OO. V. DAVIS PROVISION 
Co., U. 8. 0. C., 8. D. (N. Y.), 105 Fed. Rep. 536. 

43. FEDERAL CouRrTs — Jurisdiction — Suit Agairst 
State:—A suit against the officers of a State to compel 
them to do acts which would impose a contractual 
pecuniary liability upon the State, orto issue any 
evidence of debt which would have that result, is, in 
fact and legal effect, a suit against the State, of which 
a federal court has no jurisdiction.—FARMERS’ NaT. 
Bank OF Hupson v. Jones, U. 8. C. C., E. D. (Ark.), 
105 Fed. Rep. 459. 

44. FRAUDULENT CONVEYANCE — Instructions. — 
Where a vendor sells and transfers his property with 
the intent and purpose of hindering, Celaying, or de- 
frauding his creditors, and the vendee purchases 
such property with knowledge of the fraudulent in- 
tent ofthe vendor, or knowledge of such facts and 
circumstances as would put a prudent man on in- 
quiry, which, if pursued, would lead to a knowledge 
or notice of the fraudulent purpose of the vendor, 
such sale and transfer are fraudulent and void as to 
the creditors of such vendor.— BROWN-V. SLOAN, Neb., 
85 N. W. Rep. 37. 

45. Highways — Public Lands — Dedication. — Evi- 
dence of long-continued use by the public tends to 
show the establishment of a road by dedication over 
the public domain. So, also, does the surveying, 
marking out, platting, and improvement of a road Ly 
the public authorities. — STREETER V. STALNAKER, 
Neb., 85 N. W. Rep. 47. F 

46. HUSBAND AND WIFE — Alienation of Husband’s 
Affections.—Under Code, art. 45, § 5, as amended by 
Acts 1898, ch. 457, giving married women the right to 
sue for torts committed against them, a wife may sue 
for alienation of the husband’s affections, though the 
cause of action arose prior to the statute.—WOLF Vv. 
FRANK, Md., 48 Atl. Rep. 132. 


47. HUSBAND AND WIFE — Divorce — Support of 
Minors.—A father who is himself without fault in dis- 
charging the obligation which the law imposes upon 
him to support his infant child bas a right to furnish 
such support at hisown home. When it does not ap- 
pear that he has failed or is unwilling to there suita- 
bly provide for his child, a mother who without cause 
deserts her husband, and willingly takes with her 
their minor child, cannot maintain an action against 
the father for the support of such child, furnished 
after a divorce obtained by him for desertion; no de- 
cree for the care, custody, or support of the child 
having been made.—GLYNN v. GLYNN, Me., 48 Atl. Rep. 
105. 


48. HUSBAND AND WIFE — Seduction of Husband —_ 
Damages. — ‘lo show the relations that existed be- 
tween busband and wife, as bearing on the question 
of damages in action for seduction of the husband, 
letters written by himto her before and after he be- 
came acquaipted with defendant, tending to prove 
the affectionate feeling entertained by him for her 
before defendant intervened, and the subsequent 
alienation of feeling, are admissible.—AsSH v. PRU- 
NIER, U.S.C. C. of App., Second Circuit, 105 Fed. Rep. 
721. 


49. HUSBAND AND WIFE — Wife’s Separate Estate.— 
Land purchased by a husband with his wife’s funds, 
for her benefit, under an agreement that it is to be 
her separate property, and that the deed shall be 
taken in her name, is her separate property, and not 
community property, though the deed is taken in his 
name, and the purchase js made during the existence 
of the marital-relation.—HUNT Vv. MATTHEWS, Tex., 60 
8. W. Rep. 674. 
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50. INSURANCE — Assessments — Forfeiture. — An in- 
surance policy on live stock provided that it became 
void by non-payment of assessments, and could not 
be reinstated by after payment, but only by consent 
in writing. Defendant's assessment due April let was 
not paid until April 4th, and then a receipt was given, 
reciting that the payment was on a void policy, which 
could only be reinstated by compliance with stated 
conditions. Held, that the policy was forfeited, and 
a subsequent assessment could not be collected.— 
STOCKLEY V. BENEDICT, Md., 48 Atl. Rep. 59. 

51. INSURANCE—Filing Proofs — Forfeiture.— By the 
terms of tbe Minnesota standard insurance policy,the 
insured is required to furnish the insurance company 
proofs of loss within a specified time after a loss 
occurs, but such policy does not provide thata failure 
to do so shall work a forfeiture of the rights of the in- 
sured, nor make the same a condition precedent to 
the liability of the company. It is held that the time 
within which such proofs are eo required to be fur- 
nished is not of the essence of the contract, anda 
failure to furnish them within such time does not in- 
validate the policy, nor work a forfeiture of the rights 
of the insured.—Masown v. ST. PAUL FIRE & MARINE 
Ins. Co., Minn., 65 N. W. Rep. 13. 

52. INSURANCE—Iron Safe Clause — Breach.—A sub- 
stantis! compliance with an iron-safe clause, requir- 
ing the preservation of an itemized inventory of the 
stock insured, is necessary to entitle the assured to 
the benefits of his policy, though such inventory, by 
reason of the rapid changes in the stock, will not 
represent the quantity and kind of stock on hand at 
the time of loss.—WESTERN ASSUR. CO. V. KEMENDO, 
Tex.,608. W. Rep 661. 

68. INSURANCE—Mortgage Clause—Estoppel.—Where 
an insurance policy is void because of vacancy of the 
premises, and the company, without knowledge of 
that fact and without consideration, attaches a mort- 
gage clause to the policy at the instance of the mort- 
gagee, also ignorant of the invalidity of the policy, 
andthe mortgagee, because of the mortgsge claim, 
negiects to take other insurance, the insurer is not 
estopped to set up the invalidity of the policy in an 
action thereon by the mortgagee.—BALDWIN V. GER- 
MAN Ins. CO., Iowa, 85 N. W. Rep. 26. 

54. INSURANCE—Right to Proceeds—Vendor and Pur. 
chaser.—As between the parties to a contract forthe 
sale of land, which has been fully performed after the 
premises have been injured by fire, the proceeds of 
insurance policies placed on the property by the ven- 
dor belong to the vendee, and not to the vendor, since 
the relation between them is that of trustee and cestui 
que trust; the vendor being the trustee of the property 
for the vendee. — WILLIAM SKINNER & Sons’ SHIP- 
BUILDING & Dry-DOCK UO. OF BALTIMORE CITY V. 
HovuGHTON, Md., 48 Atl. Rep, 85. 

65. INSURANCE — Warehousemen. — Where a ware- 
houseman insured his own goods in the warehouse 
and other: stored there, on destruction of the con- 
tents ofthe warebouse the depositors therein were 
entitled to share ratably with the warehouseman in 
the insurance paid him on the loss of the contents of 
the warehouse, less the amount paid by him for the 
insurance.—BOyD V. MCKEER, Va., 378. E. Rep. 810. 


56. JUDGMENTS — Equitable Lien.— Where a con- 
tractor had erected a building for which plaintiffs 
had furnished certain labor and materials, a promise 
by the contractor that he would file a lien for the en- 
tiresum, and from the proceeds of any judgment 
thereon would psy plaintiff bis claim, did not create 
an equitable lien in plaintiff's favor on a judgment on 
the mechanic's lien.—IN RE BUTLER’S EsTATE, U. 8. C. 
C. of App., 8econd Circuit, 105 Fed. Rep. 540. 


57. JODGMENTS—Injunction — Collateral Attack.—A 
suit to enj»in the enforcement of a judgment is a col- 
lateral attack thereon, and hence cannot be sustained 
unless the judgment was an absolute nullity.—Davis 
Vv. OSBORNE & Co., Ind., 9N. KR. Rep. 279, 





58. JODGMENTS—Res Judicata.—On a petition filed 
in the federal courtin a suit to foreclose a railroad 
mortgage by a creditor of the defendant to enforcea 
judgment of a State court establishing his right toa 
vendor’s lien or privilege against certain property of 
the defendant, the plaintiff cannot relitigate the 
question of petitioner's status as a vendor, or his right 
to privilege as such, the judgment of the State court 
being conclusive upon such questions.—STATE TRUST 
Co. v. De LA VERGNE REFRIGERATING MACH. Co., U. 
8.C.C. of App., tifth Circuit, 105 Fed. Rep. 468. 


50. JUDICIAL SaLE — Rule to Set Aside — Collateral 
Attack.—Where a receiver of a national bank obtains 
a judgment inthe circuit court, and afterwards sells 
that and other judgments under an order of the cir- 
cuit court, and marks the judgment to the use of the 
purchaser, who has execution issued thereon, a rule 
to set asidethe sale, which is in form an attack on 
the decree ordering such sale, cannot be maintained 
by the judgment debtor in the action in which the 
judgement was rendered, since it is a collateral attack 
on the order of sale.—FISHER V. LEFFERTS, U. S.C. 
C., E. D. (Pa.), 105 Fed. Rep. 711. 


60. LIMITATIONS — Foreign Judgment. — Statutes of 
limitations are laws of process, and, where they do 
not extinguish the right itself, are deemed to operate 
upon the remedy merely; and all questions arising 
under them must be determined by the law of the 
State where the action is brought, and not by the 
law where the contract is made. — LAMBERTON V. 
GRANT, Me., 42 Atl. Rep. 127. 


61. LIMITATIONS—Married Woman’s Note.—Where a 
married woman mortgaged her separate estate to se- 
cure a demand note executed by her jointly with her 
husband, before the passage of the married woman’s 
act, and made no payment of interest or of the prin- 
cipal until 15 years later, after her husband’s death, 
such payment does not validate the mortgage, and 
stop the statute of limitations from running, since 
the note was void as to her by reason of her covert- 
ure at the time of its execution.—RaDICAN V. RADICAN, 
R.1.,48 Atl. Rep. 144. 


62. MALICIOUS PaosecuriON—Malice.—A prosecution 
the object of which is merely to compél payment of a 
bill is malicious. On the question of the responsibil- 
ity of a corporation for prosecution of the manager 
of another company on the charge of false represent- 
ations in the obtaining of goods by such company, the 
prosecution being on information made by a superin- 
tendent ofthe corporation, it is proper to consider 
the relation of the superintendent to the corporation; 
that before the prosecution such corporation sued the 
company on the debt, and obtained judgment, which 
it was unable to collect because of its insolvency; 
that such superintendent had communication with 
the attorney of the corporation before the prosecu- 
tion; and that, though verdict was for the manager in 
the prosecution, and costs were adjudged against the 
manager, and were paid, he testified that he did not 
pay them, or kuoow who paid them.—REED V. MORRIS 
WESTERN BEEF Co., Pa., 48 Atl. Rep. 20. 


68. MANDAMUS — Bill of Exceptions — Compelling 
Jadge to Sign.—Mandamus will not lie to compel a 
judge to amend a billof exceptions by incorporating 
therein particular matters; this being the exercise of 
a judicial, and not a ministerial duty.—MONTANA ORE- 
PURCHASING CO. v. LINDSAY, Mont., 68 Pac. Rep. 715. 


64. MARRIED WoOMAN—Contracts — Consideration.— 
Where a married woman, prior to the present mar- 
ried woman's act, induce’ another to become the su- 
rety of her husband by her promise to indemnify him, 
that promise, being void, furnished no consideration 
for a new promise —HOLLOWAY’S ASSIGNEE V. Rupr, 
Ky., 60S. W. Rap. 650. 

65. MASTER AND SERVANT—Negligence— Duty to Em- 
ployee.—A railroad company which is constructing 
new switches does not owe the duty to a brakeman of 
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blocking a frog, which isa part of the new construc. 
tion, during progress of the work; it being impracti- 
cable to block ittill the tracks are ballasted and the 
alignment of the rails of the frog is perfected. Giving 
him sueh notice and warning as w li:put him on his 
guard against the davgers from use of the track while 
the work is in progress is enough.—Hauss v. LakE 
Ee & W. KR. Co., U. 8. 0. C. of App., Sixth Circuit, 105 
Fed. Rep. 783.: : 

66. MASTBR AND S#RVANT—Negligence — Proximate 
Cause—Fellow-Servant.—In an action by a brakeman 
against a railroad company for injuries, an instruc. 
tion that, ifthe negligence of a fellow-servant in sig- 
naling the engineer to back the train coneurred witb 
the negligence of defendant in failing to maintain 
safe and sound coplings,in producipg plaintiff's in- 
jury, the concurring negligence of the fellow-servant 
did not affect the liability of the company, and it was 
liable for the injaries as though it only was at fault, was 
properly refused, since it ailowed a recovery without 
showing that the master's negligence proximately 
contributed to the injary.—MCCoY Vv. NORFOLK &C. 
R. Co., Va., 378. E. Rep. 788. 

67. MoRTGAGES— Disqualification of Notary.—Thoughb 
the notary taking the acknowledgment of a trust 
deed was disqualified by reason of his being attorney 
for the beneficiary, the Instrument was valid, as be- 
tween the parties, from the time of its delivery.— 
SOUTHWESTERN MFG. Co. Vv. HUGHES, Tex., 60 S. W. 
Rep. 684. 


68. M>RTGaGes — Representations oy Assignor—Ks- 
toppel.—Oue who selis notes secured by a second 
mortgage, falsely representing sueh mortgage to be a 
first lien, cannot invoke the record of a prior mort- 
gage held by himself as notice tothe purchaser, but 
as between them the purchaser is entitled to priority 
of lien.—Ze1s v. PotrgeR, U. 8.C. C. of App., Seventh 
Circuit, 105 Fed. Rep. 671. t 

69. MorTGaGes—Purchase by Mortgagee—Merger.— 
Where the lien of a mortgagee purchasing the mort- 
gaged property would not otherwise merge in the 
fee, the rights of the purchaser of the mortgagor’s in- 
terest after the mortgage was on record were not so 
prejudiced by such nou-merger as to force thejiien to 
merge, since he took subject to the mortgagee’s 
rignts.— Ki(LM@rR v. HanniFan, lowe, 85 N. W. Rep. 16. 


70. MUNICIPAL C )RPORATIONS —Bids—Advertisement. 
—Vicksburg city charter enacts that the board of 
mayor and alderman shall not make contracts exrceed- 
ing acertain amount,for work on public streets or 
public buildings, without advertising for sealed bide, 
and that certain additional powers may be exercised 
by such board, “by ordinance and resolution,” at“reg- 
ular or special meeting.’’ Acts 1886, p. 694, gives the 
board additional power “‘to provide for the lighting 
of said city by electric lights or other methods.” 
Held, that electric lighting was not to be regarded as 
relating to work on public streets or buildings, and 
the board might pass ordinance for electric lighting 
without advertising for bids.—REID v. T&aOWBRIDGE, 
Migs., 29 South. Rep. 167. 

71. MONICIPAL CORPORATIONS — Water Courses — 
Damages.—Where a city lot is below the grade of an 
adjoining street, the owner cannot recover against 
the city for injury caused by the overflow of the lot 
by surface water turned in slightly increased quan. 
tity thereon by improvements of the streets, espe- 
cially ifthe injury would not bave occurred had the 
lot been filled up to the level of the street.—HOFFMAN 
v. CITY OF MUSCATINE, Iowa, 85 N. W. Rep. 17. 


72. NEGLIGENCE — Street Railways — Removal of 
Snow.—lIn an action for injuries occas'oned by asnow- 
bank throwa on a crossing by defendant in clearing 
its track, aun instruction that, if the snowstorm was 
an extraordinary one, it was the duty of defendant, in 
clearing its track, to use commensurate exertions not 
to create obstructions at street crossings, was mis- 
leading, since ordinary care was ail that was required 


of defendant.-N&wpPort News & O. P. Ry. & ELuc- 
Traic Oo. Vv. BRADFOSD, Va., 37S. E. Rep. 807. 

73. NUISANCE—Brewery — Restraining Erection.—A 
bill to restrain the erection of a brewery on the 
ground that it would constitute a nuisance, which did 
not show apy threatened operation whieh would ren- 
der it a nuisance was demurrabie, a brewery not be- 
ing a nuisance per se.—O’REILLY V. PERKINS, R. I., 48 
Atl. Rep. 6. 

74. OFFICERS — Appointment — Vacancy. — Under 
Const. art. 2,§ 11, providing that in caseof any va- 
caucy daring the recess of the senate in any office 
which the governor has power to fill he shall appoint 
some one whose commissions sball continue in force 
until the next session of the legislature, or until some 
one else is appointed, whichever first occurs, the 
person so appointed bad no r‘ght to hold beyond the 
adjournment of the next session of the legislature, 
and any invalidity inthe appointment of a successor 
could not confer such right.—HILL Vv. SLapg, Md.,, 48 
Atl. Rep. 54. 

75. OFFICERS—County Treasurer—Loans to County. 
—Burns’ Rev. St. 1894, § 7998, provides that when war- 
rants are drawn by the auditor upon the treasurer, 
and there are no funds in his bands with which to pay 
them, it is nis duty to indorse the warrants, ‘‘Not paid 
for want of funde,” from which time they bear inter- 
est. It further provides that, when there shail be 
funds to redeem outstanding orders, interest shall 
cease on publication of such fact by the treasurer. 
Section 7923, makes it the duty of the treasurer to 
keep the auditor and commissiovers informed when 
thereis no money in the treasury, and forbids the 
auditor to draw warrants on the treasurer when the 
treasury is empty. Held, that a county treasurer 
cannot loan money to the county and collect interest 
thereon.—SraTE Vv. WINDLE, Ind.,59 N. E. Rep. 276. 


76. PARENT AND CHiLD—Custody of Child.—The fact 
that the father's circumstances are snch that his child 
will be less comfortably reared in his custody than in 
that of its grandparents, who are greatly attached to 
it,does not justify giving them the custody of the 
child, when there is no evidence that the father is 
unworthy of the trust.—WatTtTs v. LivELy, Tex., 608. 
W. Rep. 676. 

77. PRINCIPAL AND SURETY—Indemnifying Bond.—A 
bond executed to an employer by a bondholding com- 
pany and an employee reciting that ‘‘it is hereby 
agreed that the company shall reimburse the em- 
ployer” for any loss sustained by defalcation of the 
employee, and stating in conciusion that the em. 
ployee agreed to tndemaify the company against any 
loss sustained on the bond, was nut a joint bond, and 
action thereon could be maintained against the com- 
pany alone.—AMERICAN BONDING & TRust Co. OF BaL- 
TIMORB CITY V. MILWAUKEE HARVESTER Co., Md., 46 
Atl. Rep. 72. 

78. ReLEasB—Joint Tort-Feasors.—Tbhe legal effect 
and operation of a release declaring that a person in- 
jured by the joint negligence of two railroad com- 
panies has received full settlement from one of them 
for all his injuries resulting from the accident in ques- 
tion is not affected by an expression therein except- 
ing the other company.— O'SHEA Vv. NEW YORK, C. & 
ST. L. R. Co., U. 8. C. C. of App., Seventh Virenit, 105 
Fed. Rep. 558. 


79. REMOVAL OF Oats*s — Amount in Controversy— 
Counterclaim.—Saud. & H. Dig. Ark. §§ 5722, 5723, au- 
thorize, butdo not require,a defendant to plead a 
counterclaim as a defense. Act March 3, 1887, as 
amended by Act Aug. 18, 1888, §§1, 2, provides that 
civil actions involving more than $2,000, exclusive of 
interest and costs, between citizens of different States, 
may beremoved from the State courts to the United 
States circuit court. Held, that an action for $2,000 in 
the State court, to which the non-resident defendant 
pleaded a counterclaim for $10,000, was not removable 
to the United States circuit court bythe defendant, 
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since the suit as brought could not bo so removed.— 
McKown v. Kansas & T. Coat Co., U. 8.C.C., W. D. 
(Ark.), 105 Fed. Rep. 657. 

80. REMOVAL OF CAaUSEs—Diversity of Citizenship.— 
Where one oftwo defendants in an action in a State 
court, who is a necessary party, is a citizen of the 
same State as the plaintiff, his suffering a default to 
be taken against him does not eliminate him from the 
controversy, 80 as to render the cause removable by 
his co defendant on the ground of diversity of citizen- 
ship.—LEDERER Vv. Sirk, U. 8. C.C.,8. D.(N. Y.), 105 
Fed. Rep. 530. 

81. Res JuDicaTa.—Judgment against complainant 
in a suit to enjoin sale of property on an assessment 
is abar to a second suit forthe same purpose, the 
validity of the assessment being attacked in both 
suits, though in the second suit it is attacked on a 
new ground.—R0ss Vv. CITY OF PORTLAND, U. 8.C.C., 
D. (Oreg.), 105 Fed. Rep. 682. 

82. RIGHT OF Way — Obstruction—Injunction.—In- 
junction was the proper remedy for the obstruction 
ofa right of way which was the only way of access to 
plaintiff’s land, and the obstruction of which would 
permanently injure his property and destroy its 
value, since plaintiff was not bound to seek his rem- 
edy at law, by action in trespass.—JayY V. MICHAEL, 
Md., 48 Atl. Rep. 61. 

83. SaLes—Action for Price.—In an action by a seller 
against a purchaser to recover on purchase money 
notes, findings should be made onthe issue of fraud 
raised by an answer setting up the defense of failure 
of consideration and fraudulent representations by 
the sellerin making the sale, and showing that the 
purchaser has been damaged by the fraud, though the 
answer fails to allege a rescission, or offer to rescind, 
on the part of the defendant.—FIELD V. AUSTIN, Cal., 
63 Pac. Rep. 602. 

84. SaLEs — Construction of “ontract.—Where a con- 
tract for the sale and purchase of tin plates specified 
the brand and size of the plates, but gave the pur- 
chaser the privilege of specifying other sizes before 
the time for the making of each shipment, it was not 
obligatory on him to make any specification, and his 
failure to do 80 was not a refusal to carry out the con- 
tract which relleved the seller from the necessity of 
delivering or tendering delivery ofthe quantity and 
size named in the contract before he could maintain 
an action for its breach.—AMERICAN TIN-PLATE Co. v. 
Trotter, U.S.C. C., E. D. (Pa.), 105 Fed. Rep. 478. 

25. SPECIFIC PERFORMANCE—Contract for Sale of 
Stock.—A court of equity may decree the specific per- 
formance of a contract for the sale of stock in a cor- 
poration, where such stock cannot be purchased in 
the market, and has no market value.—NEWTON vy. 
Woo.ery, U.8.C.C.,E. D. (Ark.), 105 Fed. Rep. 541. 


86. STATOCTE — Assignment of Claims — Contracts.— 
Gen. Laws, ch. 233, § 6, providing that no action shall 
be brought on a promise to answer for the debt or de- 
fault of another person unless the promise is in writ- 
ing, signed by the party to be charged, does not apply 
where the assignee of claims for services agreed not 
to enforce the same against the debtor, but to have 
the amount determined, and then assign them to a 
third party on his promise to pay for the same; since 
the contract is an agreement to purchase the debt, 
and not to answer for the debt of another.—STILLMAN 
Vv. DRESSER, R. I., 48 Atl. Rep. 1. 

87. TAXATION — Exemptions — Property Used for 
Charitable Purposes.—A building owned by an Odd 
Fellows lodge, the first floor of which is rented as a 
storehouse, anc part of the second floor asa dental 
office, is not exempt from taxation under Ann. Code, § 
3744, which exempts all property belonging to any 
charitable society used exclusively for the purposes 
of charity, and not for profit.—RIDGLEY LODGE, No. 
23,1. 0. 0. F., V. Rebus, Miss., 29 South. Rep. 163. 

88. TAXATION — Mortgages — Non-Resident Mort 
gagees,—Acts 1896, ch. 120, imposing a tax on the inter 





est payable on mortgages held by non-resident as 
well as resident mortgagees, and fixing the situs of the 
mortgage forthe purpose of taxation inthe county 
where the land is located, is a valid and constitutional 
exercise ofthe taxing power of the legislature, au- 
thorized by Const. art. 3,§51,to provide by law for 
the taxation of mortgages on property within the 
State.—ALLEN V. NaT. BaNK OF CAMDEN, N. J., Md., 48 
Atl. Rep. 78. 

&9. TataL—Jury—Voir Dire.—Where, on a prosecu- 
tion for unlawful assembly, a juror bad stated on his 
voir dire that he had no bias, it was not error not to al- 
low him to be asked if he had concluded, from what 
he had read in newspapers and from what he had 
heard, that there had been an unlawful assembly, 
since opinions founded on newspaper reports do not 
necessarily disqualify a juror, and an opinion that 
there had been such an assembly did not involve an 
opinion as to the guilt of accused.—GILLESPIE v. 
SraTeE, Md., 48 Atl. Rep. 32. 

90. TrusTs—Ratification.—A cestui que trust, by tak- 
ing atjudgment against his trustee for the price of 
trust property wrongfully sold, thereby ratifies the 
sale and waives hisrightto pursuethe purchaser.— 
CARTER V. GIBSON, Neb., 8 N. W. Rep. 45. 

91. TrRusTs—Resulting Trusts—Tenants in Common. 
—A and B agreed to buy land together, to be taken in 
the name of B; each to hold Inthe proportion that 
each paid forit. A paid about one-tenth, went into 
possession of a portion, and made improvements 
thereon. Held,that a trust resulted in favor of A for 
the portion of the land paid for by him, though he had 
not paid for it until after the agreement and just be- 
fore the deed was taken, and though the portion paid 
by him was not an aliquot part of the whole.—MILLER 
v. MILLER, Va., 378. E. Rep. 792. - 

92. TrausT—Suit to Enforce.—Where a firm of debt- 
ors gave an order on a bank, which held a quantity of 
cotton as security for an amount due it,forthe pay- 
ment of the surplus proceeds of the cotton to another 
creditor, who agreed to receive the same on behalf of 
himself and certain other creditors, who were parties 
to the arrangement, and the bank accepted the order, 
but made no payment thereon, « court of equity has 
jurisdiction of a suit by one of the créditors who was 
to share in the fund, brought on behalf of himself and 
the others who chose to join, to enforce the trust and 
require an accounting from the bank, upon an aver- 
ment thatthe pérsonin whose favor the order was 
made refused to enforce it.—SHEARSON v. LITTLETON, 
U. 8. C. O., 8. D. (Ga.), 105 Fed. Rep. 533. 


93. Trusts—Transfer of Trust Property.—At luw a 
trustee is clothed with the legal title, and, unless re- 
strained by the terms of the trust, may convey the 
trust estate; apd, if the beneficiary is injured thereby, 
he must resort to a court of equity for relief.— AMBER- 
SON V. JOHNSON, Ala., 29 South. Rep. 176. 


94. VENDOR AND PURCHASER — Crops.—A person in 
possession of real estate by the permission of the 
owner, and under a contract of purchase, is entitled 
to the crops gathered by him while his possession is 
allowed to continue. The relations of the landowner 
and the person in possession by his permission, under 
a contract of purchase, are analogous, so far as the 
ownership of the crops is concerned, to those of land- 
lord and tenant, or mortgagor in possession and mort- 
gdgee.—LOoK V. NORTON, Me., 48 Atl. Rep. 117. 


9. WILLS — Perpetuities — Construction.—A will be- 
queathing to testator’s wife and two sons the right to 
the use of his land and certain personality for 15 years, 
and devising the land and bequeathing the personalty 
to his grandchildren subject to sueh use, he having 
one grandchild living, is not unlawful, as suspending 
the power of alienation of the land, and ownership of 
the personalty, since on the death of the testator the 
fee vested inthe grandchild, subject only to the es. 
tate for years given to the widow and sons —WILBER 
v. WILBER, N. Y., 59 N. E. Rep. 264. 
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